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UNITED STATES DISTRICT COURT 


SOUTHERN DISTRICT OF NEW YORK 


man weenennnaane «= =X 


z 
HOWARD C. HIRSCH, PAUL L. KOHNS and 1972 
MARSHALL S. MUNDHEIM, 3 


Civil Action Bo. 
; nn 


Plaintiffs, t 
w 
~against- 
i EDMOND duPONT, WALLACE C. LATOUR, 
| MILTON A SPEICHER, FRANCIS I. 
| dUPONT & CO., FP. I. GuPONT, GLORE 
| FORGAN & CO., GuPONT GLORE FORGAN 
| INCORPORATED, HASKINS AND SELLS 
| and NEW YORK STOCK EXCHANGE, INC.. 


Defendants. 
: 


Se 4 


Plaintiffs, by their attorneys, Shea Gould Climonko & 


Kramer, allege as follows: 


ALLEG “IONS COMMON TO BOTH CLAIMS 


l. Jurisdiction of this action is based upon the 

Securities Exchange Act of 1934, 15 USC §78(a) et seq., the 
: Securities Act of 1933, 15 USC §77(a) et seq. and the doctrine 
of pendent jurisdiction. The amount in controversy exceeds the 


sum of value of $10,000 exclusive of interest and costs. 


2. ‘The acts and transactions complained of herein were 
accomplished through the use of and by means of intersta‘.e 


commerce, including the mails and telephones. 


3. Beginning some time in 1949 and continuing until 


July 1970, Francis I. duPont & Co. was a limited partnership 


created under the laws of the State of New York, a member of 
the New York Stock Exc.ange and other principal securities 
exchanges and engaged in *usiness as a broker-dealer in securi-: 


ties in the State of New Vork and in interstate commerce. 


4. Beginning in July 1970 and continuing to the “-“e 
hereof, F. I. duPont, Glore Forgan & Co. was and is a limice 
partnership created under the laws of the State of New York 
which succeeded to the assets and liabilities and business cf 
Francis I. duPont & Co. and it conducted that business until 


May 1971. 


5. Defendant duPont Glore Forgan Incorporated is a 
corporation organized and exigs*ing under the laws of the State 


of Delaware which acquired the assets and business of F. I. 


duPont, Glore Forgan & Co. on or about May 14, 1971, and has 


, sgumed and is re-ponsible for the liabilities of Francis I. 
duPont & Co. and F. I. duPont, Glore Forgan & Co., including 
but not limited to, the liabilities of the said partnerships 


arising .y reason of the matters set forth in this complaint. 


6. Defendants Edmond duPont, Milton A. Speicher and 
Wallace C. Latour were general partners of Francis I. duPont & 


Co. and F. I. duPont, Glore Forgan & Co. 


7. Defendant Haskins and Sells was, at the times 
hereinafter mentioned, and is a partnership engaged in the pro- 


fession of accountancy as certizied public accountants. 


8. Defendant New York Stock Exchange, Inc. was, at 
the times hereinafter mentioned, and is a corporation organized 


under the laws of the State of New York. 


FOR A FIRST CLAIM BY ALL PLAINTIFFS 
AGAINST ALL DEFENDANTS 
9. Prior to July 1970, plaintiffs were partners in 
Hirsch & Co., a member firm of the New York Stock Exchange and 


other principal securities exchanges. 


10. On or about July 2, 1970, as a result of nego- 
tiations between partners of Hirsch & Co. and the individual 
Gefendants, defendant Francis I. duPont & Co. and discussions 
between any of the foregoing persons and defendants Haskins and 


Sells and New York Stock Exchange, Inc., held prior the~eto and 


pursuant to written agreements made at or about that date, 


Hirsch & Co. wa; liquidated and its assets and business was 
transferred to defendant Francis I. duPont & Co. and thereupon 


to defendant F. I. duPont, Glore Forgan & Co. 


ll. In or about July 1970, as part of the transaction 
described hereinabove in paragraph "10", Francis . duPont & 
Co. and F. I. duPont, Glore Forgan & Co. offered for sale to 
and sold to and issued to the plaintiffs herein certain 
securities consisting of gens: al and limited partnership 


capital units of F. I. duPont, Glore Forgan & Co. 


Amount Paid 
Name Voting Non Voting Therefor _ 


Howard C. Hirsch (0) 0 $400,000 
Paul L. Kohns 35 272 $900,000 


Marshal: 3. Mundheim 33 274 $300,000 


12. In connection with the transaction hereinabove 
alleged in paragraphs "10" i “1l1" and in order to induce 
plaintiffs to purchase the said capital units and enter into 
the transaction for the sale of Hirsch & Co. assets, Francis 
I. duPont and F. I. duPont, Glore Forgan & Co. and the individ- 
ual defendants knowingly made untrue statements of material 
facts with respect to the financial condition, business and 
operations of Francis I. duPont & Co. and F. I. duPont, Glore 
Forgan & Co. and knowingly omitted to state material facts 
necessary to make the statements made, in the light of the 


circumstances in which they were made, not misleading. 


13. Without limiting the generality of the foregoing, 


the following were certain of the said misrepresentations: 


(a) Said defendants represented that Francis I. 
duPont & Co. was lawfully engaged in business when in fact the 
said partnership was then in violation of capital compliance 
and other rules of the New York Stock Exchange and of the ' 
Securities Exchange Act and should, in accordance with the 


rules and Act, have been suspended from further business acti- 


vity. 


(b) Said defendants represented that Francis I. 
duPont & Co. had a substantial net worth when in fact the net 
worth of Francis I. duPont & Co. was substantially less than 


represented. 


(c) Said defendants failed to disclose tens of 
millions of dollars of account differences reflected in the 
records of Francis I. duPont & Co. concerning missing securi- 
ties, uncollected dividends Owing to customers, interest, ped 
debts and other similar items for which no adequate reserves 
had been created and the net effect of which was to virtually 


or totally eliminate any net worth in the said partnership. 


(ad) Said defendants failed to disclose that the 
financial statements, audited and unaudited, ildwetadoce 
issued by Francis I. duPont & Co. in 1969 and 1970 were un- 
true and incorre_t and unreliable in respect of the matters 
referred to in subparagraphs "(b)", "(c)", "(e)" and "(2)" ‘o£ 


this paragraph "13", 


(e) Said defendants failed to disclose that 
Francis I, duPont & Co. was then in violation of the rules 


of the New York Stock Exchange regarding capital. 


(£) Said defendants failed to disclose that 
Prancis I. duPont & Co. had a “back office" problem affecting 


its financial and clerical Operations which rendered it virtu- 


ally unable to continue in business and that record keeping 


‘ 


errors, discrepancies, irreconcilable accounts, missing securi- 
ties and customer complaints dating back several years had 
mounted to the point of substantially disabling operation of 
the business and that this condition continued during the 


spring and summer of 1970 and was not under control. 


(g) Said defendants failed to fully disclose the 
inordinate size and extent of the liability of Francis I. 


duPont & Co. to others in respect of "fails". 
} 
(h) Said defendants represented that Francis I. 


duPont & Co. and F. I. duPont, Glore Forgan & Co. then haa 


substantial sources of additional capital readily available 
| 


when in fact no such sources were so available. 


(i) Said defendants failed to disclose that Francis 
I. duPont & Co. had accounts which were under-margined to the 
extent of several million dollars and that certain of its 
customers' securities had been improperly hypothecated to 


secure firm loans. 


(j) Said defendants represented that they believed 
that certain accounting statements of Francis I. duPont & Co. 
dated April 30, 1970 fairly represented the condition of the 
business of Francis I. duPont & Co. when said defendants knew 
that said accounting statements were utterly unreliabie by 


| reason of the matters hereinabove set forth. 


14. During the period January 1970 through November 


1971, defendant Haskins and Sells acted as auditors to Hirsch & 
Co. as well as to Francis I. duPont & Co. and F. I. duPont, 


Glore Forgan & Co. 


j 15. During 1969 and 1970, defendant F. I. duPont & 

“Go. and defendant Haskins and Sells issued, prepared, certified 
or circulated certain financial statements of Francis I. duPont 
& Co. On or before July 1, 1970, defendant Haeskins and Sells 


knew or should have known that these financial statements would 


be relied on ané were being relied upon by plaintiffs in connec- § 


tion with the transactions hereinabove referred to in paragraphs 


"10", "11" and “12". 


16. On or before July 1, 1970, defendant Haskins and 
Sells knew or had reason to know that said financial statements 
of Francis I. duPont & Co. theretofore issued, prepared, certi- 
fied or circul: ‘ed by F. I. duPont & Co. or by Haskins and Sells 
were false in respect of the matters hereinabove set forth in , 


paragraph "13" and defendant Haskins and Sells was under an 


! 
| 


obligation to recall or correct such statements and/or to advise 


and warn Hirsch & Co. and the plaintiffs with respect thereto. 


47. At or prior to July 1, 1970, defendant New York 
Stock Exchange, Inc. knew or had reason to know the truth with 
respect to the matters hereinabove set forth in paragraph “13" 
but did not disclose this information to Hirsch & Co. or to 
piaintiffs. Defendant New York Stock Exchange, Inc. failed to 


warn and advise against the transaction but expressly encouraze? 


and approved the transaction by which Francis ‘: @uPont & Co. 
acquired the Hirsch & Co. business, and plaintiffs became 
partners in F. I. duPont, Glore Forgan & Co. because the said 
New York Stock Exchange feared that if the said transaction was 
not consummated and the Hirsch capital and business not infused 
into Francis I. duPont & Co., the said Francis I. duPont & Co. 
would fail and thereby possibly cause the failure of other 
Stock Exchange member firms with consequent widespread loss of 


public confidence in the Exchange. 


18. As a result of the matters aforesaid, plaintiffe 
purchased the said capital units of F. I. duPont, Glore Forgan 
& Co. which capital units were worth substantially less than 
the value given therefor and plaintiffs suffered substantial 
damage. 

FOR A SECOND CLAIM BY ALL PLAINTIFFS 
GAINST THE INDIVIDUAL DEFENDANTS, 


FRANCIS I. duPONT & CO., F. I. duPONT, 
GLORE FORGAN & CO. AND duPONT GLORE 


FORGAN _INCO RATED 


x 


19. Plaintiffs repeat and reallege each of the alle-~ 
gatione hereinabove set forth in paragraphs “1", "3", "4", "So" 
"6", "9", "LO" and "ll" with the same force and effect as if 


set forth at length herein. 


20. The said transaction was reflected in a written 


agreement between plaintiffs, the individual defendants and 


F. I. duPont & Co. dated July 2, 1970, which agreement contained 


the following representations: 


“2. Representation of duPont. duPont repre- 


sents and warrants that: 


“(a) Organization and Existence. duPont is 
and on the Closing Date will be a Limited partner- 


ship duly organized and validiy axisting under the 
laws of the State of New York, with full power and 
authority to transact the business in which it is 
engaged." 


eee 


“(c) Balance Sheet. A balance sheet of duPont 

as of April 30, 1970 which has been delivered to 

Hirsch is believed fairly to reflect the financial 

condition of duPont as of such date determined in 

accordance with generally accepted accounting prin- 

ciples." 

21. The foregoing representations were false and 
the defendants stand in breach of the warranties therein set 


forth. 


22. By reason of the breach of the contractual repre- 
sentations and warranties aforesaid, plaintiffs have suffered 


substantial dé ige. 


WHEREFORE, plaintiffs demand judgment against the 


defendants in such amount as the Court determines after trial 


as their damages by reason of the frauds, statutory violations 
and breaches of contract hereinabove set forth. 


Dated: February 18, 1972. 


A Member of the Firm 
Attorneys for Plaintiffs 
Office & P. O. Address 
330 Macison Avenue 

New York, New York 10017 
661-3200 
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UNITED STATES DISTRICT COURT 


. SOUTHERN DISTRICT OF NEW YORK 


" HOWARD C. HIRSCH, PAUL L. KOHNS and : 
MARSHALL S. MUNDHEIM, 


ii, Plaintiffs, Civil Action No. 
: 72..Civ. 72$ 
-~against- 


|) EDMOND duPONT, WALLACE C. LATOUR, 

; MILTON A. SPEICHER, FRANCIS I. 

| GUPONT & CO., F. I. duPONT, GLORE 

 PORGAN & CO., duPONT GLORE FORGAN 3 AMENDED 
; INCORPORATED, HASKINS AND SELLS and COMPLAINT 
| NEW YORK STOCK EXCHANGE, INC., 3 


Defendants. 


Plaintiffs, by their attorneys, Shea Gould Climenko & 


: Kramer, allege as follows: 


ALLEGATIONS COMMON TO BOTH CLAIMS 
1. Jurisdi tion of this action is based upon §27 of the 
' Securities Exchange Act of 1934, 15 USC §78aa, §22 of the 
- Securities Act of 1933, 15 USC §77v and the doctrine of pendent 
‘jurisdiction. The amount in controversy exceeds the sum or value 


of $10,000 exclusive of interest and costs. 


2. The acts and transactions complained of herein were 
accomplished through the use of and by means of interstate 
commerce, including the mails and telephones,: and violate §10b of 
the Securities Exchange Act of 1934 (15 USC §784), the rules and 
regulations of the Securities and Exchange Commission promulgated 
thereunder, §17 of the Securities Act of 1933 (15 USC §77q), and 
applicable common law principles of fraud, intentional and 


negligent misrepresentation, and breach of fiduciary duty. 
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3. Beginning some time in 1969 and continuing until 
July 1970, Francis I. duPont & Co. was a limited partnership 
created under the laws of the State of New York, a member of the 
New York Stock Exchange and other principal securities exchanges 
and engaged in business as a broker-dealer in «-csurities in the 


State of New York and in interstate commerce. 


4. Beginning in July 1370 and continuing to the date 
hereof, F. I. duPont, Glore Forgan & Co. was and is a limited 
partnership created under the laws of the State of New York which 
succeeded to the assets and liabilities and business of 
Francis I. duPont & Co. and it conducted that business until 


May 1971. 


5. Defendant duPont Glore Forgan Incorporated is a 
corporation orzanized and existing under the laws of the State 
of Delaware which acquired the assets and business of F. I. 
duPont, Glore Fo: in & Co. on or about May 14, 1971, and has 
assumed and is responsible for the liabilities of Francis I. 
duPont & Co. and F. I. duPont, Glore Forgan & Co., including 
but not limited to, the liabilities of the said partnerships 


arising by reason of the matters set forth in this complaint. 


6. Defendants Edmond < ‘Pont, Milton A. Speicher and 
Wallace C. Latour were general partners of Francis I. duPont & 


Co. and F. I. duPont, Glore Forgan & Co. 


7. Defendant Haskins and Sells was, at the times 


‘hereinafter mentioned, and is a partnership engaged in the pro- 


fession of accountancy as certified public accountants. 
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8. Defendant New York Stock Exchange, Inc. was, at 
the times hereinafter mentioned, and is a corporation organized 
under the laws of the State of New York. 

FOR A FIRST CLAIM BY ALL PLAINTIFFS 
AGAINST ALL DEFENDANTS 
9. Prior to July 1970, plaintiffs were partners in 


Hirsch & Co., a member firm of the New York Stock Exchange and 


other principal securities exchanges. 


10. On or about July 2, 1970, as a result of nego- 
tiations between partners of Hirsch & Co. and the individual 


defendants, defendant Francis I. duPont & Co. and discussions 


between any of the foregoing persons and defendants Haskins and | 


Sells and New York Stock Exchange, Inc., held prior thereto and 
pursuant to written agreements made at or about that date, 
Hirsch & Co. was tiquidated and its assets and business was 
transferred to defendant Francis I. duPont & Co. and thereupon 


to defendant F. I. duPont, Glore Forgan & Co. 


11. In or about July 1970, as part of the transaction 
described hereinabove in paragraph "10", Francis I. duPont & 
Co. and F. I. duPont, Glore Forgan & Co. offered for sale to 
and sold to and issued to the plaintiffs herein certain 
securities consisting of general and limited partnership 


capital units of F. I. duPont, Glore Forgan & Co. 


Amount Paid 
Name Voting Non Voting Therefor _ 


Howard C. Hirsch $400,000 
Paul L. Kohns 35 $900,000 


Marshall S. Mundheim 33 $900,000 


12. In connection with the transaction hereinabove 
alleged in paragraphs "10" and “ll" and in order to induce 
plaintiffs to purchase the said capital units and enter into 
the transaction for the sale of Hirsch & Co. assets, Francis 
I. duPont and F. I. duPont, Glore Porgan & Co. and the individ- 
ual defendants knowingly made untrue sterenents of material 
facts with respect to the financial condition, business and 
operations of Francis I. duPont & Co. and F. I. duPont, Glore 
Forgan & Co. and knowingly omitted to state material facts 
necessary to ake the statements made, in the light of the 


circumstances in which they were made, not misleading. 


13. Without limiting the generality of the foregoing, 


the following were certain of the said misrepresentations: 


(a) Said defendants represented that Francis I. 
duPont & Co. was lawfully engaged in business when in fact the 
said partnership was then in violation of capital compliance 
and other rules of the New York Stock Exchange and of the 
Securities Exchange Act and should, in accordance with the 
rules and Act, have been suspended from further business acti- 


vity. 
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(b) Said defendants represented that Francis I. 
duPont & Co. had a substant 1 net worth when in fact the net 
worth of Francis I. duPont & Co. was substantially less than 


represented. 


(c) Said defendants failed to disclose tens of 
millions of dollars of account differences reflected in the 
records of Francis I. duPont & Co. concerning missing securi- 
ties, uncollected dividends owing to customers, interest, bad 
debts and other similar items fer which no adequate reserves 
had been created and the net effect of which was to virtually 


or totally eliminate any net worth in the said partnership. 


(ad) Said defendants failed to disclose that the 
financial statements, audited and unzudited, tharetstues 
issued by Francis 1. duPont & Co. in 1969 and 1970 were un- 
true and incorre t and unreliable in respect of the matters 
referred to in subparagraphs "“(b)", "(c)", "(e)" and "(£)" of 


this paragraph "13". 


(e) Said defendants failed to disclose that 
Francis 2, duPont & Co. was then in violation of the rules 


ef the New York Stock Exchange regarding capital. 


(f) Said defendants failed to disclose that 
Francis I. duPont & Co. had a “back office" problem affecting 


its financial and clerical operations which rendered it virtu- 


ally unable to continue in business and that record keeping 
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errors, discrepancies, irreconcilable accounts, missing securi- 


ties and customer complaints dating back several years had 


amunted to the point of substantially disabling operation of 


spring and summer of 1970 and was not under control. 


.< business and that this condition continued during the 
(g) Said defendants failed to fully disclose the 


inordinate size and extent of the liability of Prancis 1. 


duPont & Co. to others in respect of "fails". 


| 
(h) Said defendants represented that Francis I. 


i ' 
duPont & Co. and F. I. duPont, Glore Forgan & Co. then had 


! 
substantial sources of additional capital readily available 
{ 


when in fact no such sources were so available. 


(14) Said defendants failed to disclose that Francis 


I. duPont & Co. had accounts which were 


under-margined to the 


extent of several willion dollars and that certain of its 


customers' securities had been improperly hypothecated toe 


secure firm loans. 


(j) Said defendants represented that *hey believed 


that certain accounting statements of Francis I. duPont & Co, 


dated April 30, 1970 fairly represented the conc 


~..0n of the 


business of Francig I. duPont & Co. when sai¢ ‘efendants knew 


that said accounting statements were utterly unreliable by 


reason of the matters hereinabove set forth. 


14. During the period January 1970 through November 


1971, defendant Haskins and Sells acted as auditors to Hirsch & 
Co. as well as to Francis 1. duPont & Co. and F. I. duPont, 


Glore Forgan & Co. 


15. During 1969 ~ 1970, defendant F. I. AuPont & 
oe and defendant Haskins sna Sells issued, prepared: certified 
or circulated certain financial statements of Francis I. duPont 
& Co. On or before July 1, 1970, defendant Haskins and Sells 


knew or should have known that these financial statements would 


be relied on and were being relied upon by plaintiffs in connec- 


tion with the transactions hereinabove referred to in paragraphs 


"10", “LL” anc "<2". 


16. On ox before July 1, 1970, defendant Haskins and 
Sells knew or had reason to know that said financial statements 
of Francis I. duPont & Co. theretofore deoued, prepared, certi- 
fied or circul. ‘ed by F. I. duPont & Co. or by Haskins anc sells 
were false in respect. of the watters hecsinasove set ferth in 
paragraph "13" an defendant Haskins and Sells was uncer an 
opligation to recall or correct such staterants and/or to advise 


end warn Hirsch & Co. and the plaincizes with respect thereto. 


2 17. At or prior te duly 1, 1979, adits cae york 
Stock Exchange, Inc. knew or had reason to know the truth with 
respect to the matters hereinabove set torth in paragraph “13" 
but did not disclose this informacion to Hirsch & Co. or to 


plaintiffs. Defendant New York Stock Exchange, Inc. failed to / 
al hy 


warn and advise against the transaction but expressly encouraged 
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and approved the transaction by which Francis I. duPont & Co. 


acquired the Hirsch & Co. business, and plaintiffs became 
partners in F. I. duPont, Glore Forgan & Co. because the said 
New York Stock Exchange feared that if the said transaction was 
not consummated and the Hirsch capital and business not infused 
into Francis I. duPont & co., the gaid Francis I. duPont & Co. 
would fail and thereby possibly cause the failure of other 
Stock Exchange tember firms with consequent widespread loss of 


public confidence in the Exchange. 


18. As a result of the matters aforesaid, plaintiffs 
purchased the said capital units of F. I. duPont, Glore Forgan 
& Co. which capital units were worth substantially less than 


the value given therefor and plaintiffs suffered substantial 


damage. 


FOR A SECOND CLAIM BY ALL PLAINTIFFS 
AGAINST THE INDIVIDUAL DEFENDANTS, 
PRANCIS I. duPor™ & CO., F. I. duPONT, 
GLORE FORGAN & CO. AND GuPONT GLORE 
FORGAN INCORPORATED nee 


~ 
‘ 


19. Plaintiffs repeat and reallege each of the alle- 
gations hereinabove set forth in paragraphs "1", "3", mq SS", 
*@", "9", "10" and "11" with the same force and effect as if 


get forth at length herein. 


20. ‘The said transaction 4s reflected in a written 
agreement between plaintiffs, the individual defendants and 
F. I. duPont & Co. dated July 2, 1970, which agreement contained 


the following representations: 
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"2, Representation of duPont. duPont repre- 
gents and warrants that: , 


"(a) Organization and Existence. duPont is 
and on the Closing Date will be a limited partner- 
ship duly organized and validly existing under the 
laws of the State of New York, with full power and 
authority to transact the business in which it is 
engaged." y : 
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"(c) Balance Sheet. A. balance sheat of duPont 

as of April 30, 1970 which has been delivered to 

Hirsch is believed fairly to reflect the financial 

condition of duPont as of such date determined in 

accordance with generally accepted accounting prin- 

ciples." 

21. The foregoing representations were false and 
the defendants stand in breach of the warranties therein set 


forth. 


22. By reason of the breach of the contractual repre- 
sentations and warranties aforesaid, plaintiffs have suffered 


substantial da ge. 


_ WHEREFORE, plaintiffs demand judgment against the 


defendants in such amount as the Court determines after trial 
as their damages by reason of the frauds, statutory violations 
and breaches of contract hereinabove set forth. 


Dated: February 18, 1972. 


A Member of the Firm 
Attorneys for Plaintiffs 
Office & P. O. Address 
330 Madison Avenue 

New York, New York 10017 
661-3200 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOWARD C. HIRSCH, PAUL L. KOHNS 
and MARSHALL S. MUNDHEIM, 


Plaintiffs, 


f - against - 72 Civ... 775 
EDMOND duPONT, WALLACE C. LATOUR, 

MILTON A. SPEICHER, FRANCIS I. 

duPONT & CO., F. I. duPONT, GLORE 

FORGAN & CO., duPONT GLORE FORGAN 

INCCRPORATED, HASKINS AND SELLS 

and NEW YORK STOCK EXCHANGE, INC., - 


Defendants. 


Messrs. Shea, Gould, Climenko & Kramer 
330 Madison Av: i1ue 
New York, New York 

by Sheldon D. Canhy, Esq. 

Attorneys for Plaintiffs 


Messrs. Milbank, Tweed, Hadley & McCloy 
One Chase Manhattan Plaza 
New York, New York 10005 
by Russell E. Brooks, Esq. 
_ Attorneys for Defendant 
New York Stock Exchange 


Messrs. Cahill, Gordon & Reindel 
‘80 Pine Street 
New York, New York 
* by David R. Hyde, Esq. 
James P. Tracy, Esq. 
Attorneys for Nefendant 
Haskins and Sells 


CARTER, District Judge 


OPINION 


The amended complaint alleges in substance 
that defendants violated §10(b) of the Securities Ex- 
change Act of 1934, 15 U.S.C. §78j(b), and §17(a) of 
the Securities Act of 1933, 15 U.S.C. §77q(a), in con- 
nection with the pureh-se by plaintiffs and sale by 


certain defendants of veneral and limited partnership 


‘interests in F. I. dvPont,Glore Forgan & Co. Common 


~ 


jaw claims based on pendent jurisdiction are also asserted. 
In May, 1974, plaintiffs entered into a settlement with 
all defendants except the New York Stock Exchange, rs 
("Exchange") and Haskins and Sells, an accounting firm. 
The Exchange and -Haskins and Sells now move for summary 
judgment dismissing the federal securities laws claims 

of plaintiffs Pa:l L. Kohns and Marshall S. Mundheim, 
primarily on the ground that the general partnership 
interests purchased by them 1 were not “securities,” 


as defined in §3(a) (10) of the Exchange Act, 15 U.S.C. 


. As more fully set forth below, 
Kohins and Mundheim alsc purchased 
ikimited partnership interests and 
other interests. 


Sl Mbeki aida Sara hile 
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§78c(a) (10), and §2(1) of the Securities Ret, 15: 0.8.¢. 
$77b(1). No motion is made with respe to pleirtif’ 
Howard C. Hirsch, who received only limited partner- 


ship interests. 


The Amended Complaint 


The amended complaint alleges that prior to 


July, 1970, plaintiffs were general partners of Hirsch 


& Co., a brokerage firm; that on or about July 2, 1970, 
Pursuant to written agreement, Hirsch & Co. was 
liquidated and its assets were transferred ~> defendant 
Francis I. duPont & Co. ("duPont") and then to defend- 
ant F. I. duPont,Glore Forg7n & Co. ("duPont éSlore"}, 

a succeSsor partnership to duPont; and that as pes of 
the transaction, duPcnt and duPont Glore “offered for 
sale and sold to *** the Plaintiffs herein certain 
securities consisting of general and limited partner- 
ship capital units of F. I. duPont, Glore Forgan & Co.” 
It is further alleged that in connection with this 
‘transaction, all defendants knowinly made untrue 
statements and omitted to state material facts concern- 
ing duPont's compliance with Exchange capital require- 
ments, its net worth and sources of capital, and its 
“back office" difficulties and probiems with cust. wrs' 
accounts. It is alleged that the Exchenge and Zask* 5 
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and Sells, who were auditors to both Hirsch & Co. and 
duPont, failed to disclose these matters; that the 
Exchange expressly approved and encouraged the trans~ 
action; and that as a result, plaintiffs purchased the 
partnership interests for more than they were worth 


and sustained damages. 


Background Facts 

On this motion for summary judgment, the 
following bac:ground facts are undisputed. Since the 
early 1940's, plaintiff Kohns had been the managing 
general partner at Hirsch & Co., and by 1965, he had 
become in prastical tact, the chief operating officer, 


with responsibility for all aspects of Hirsch & Co.'s 


business. Mundheim assiste.’ Kohns in these duties, in 


additicn to having "direct responsibility" for the firm's 


foreign and commodity business, while plaintiff Howard 
@. Hirsch, as senior partner, had assumed a less active 
role as “counselor” to Hirsch & Co. (Kohns Tr. 6-8; 


. 2 
Mundheim Tr. 9, 11-13). The general partners of 


? The references are to pages 
of the transcripts of the depositions 
of the indicated persons. 


girsch & Co. decided upon the — with duPont and 
Glore Forgan, Staats, Inc. (“Glore"), the third firm 
involved in the merger, because they believed that a 
medium-sized firm such as Hirsch & Co. could not sur- 
vive in Wall Street. (Mundheim Tr. 45; Kohns Tr. 41- 
42). Glore would contribute its strong underwriting 
department to the new firm (Kohns Tr. 99), while Hirsch 
& Co. would bring in its substantial European business. 
(Kohns Tr. 128). Wirsch and Muncheim also viewed the 
merger as a means of reducing their activities or retir- 
ing while perpetuating the business of Hirsch & Co. 

(} esch Tr. 49; Mundheim Tr. 47-48; Kohns Tr. 43). For 


this reason, Mundheim testified, he preserved an option 


Be i. 
under the agreement with the new firm to withdraw his 


capital and retire after si months. (Mundheim Tr. 212, 
290). Kohns felt quite differently, wishing to remain 
active in the new firm and “die with his boots on." 


(Kohns Tr. 43). 


On July 2, 1970, the Hirsch & Co. partners 
entered into an agreement with duPont ("the Agreement"), 
and Articles of Limited Partnership ("Articles") of the 
new partnership, duPont Glore, were adopted. Under the 
Agreement, duPont purchased certain of the assets and 


assumed certain of the liabilities of Hirsch & Co. 


(Agreement, P- 1). In payment for the assets, duPont 
credited certain Hirsch & Co. assets to the accounts 

of the former Hirsch partners who became general, 
limited or "special" . partners of duPont and then of 
duPont Glore, as their respective capital contributions 
to duPont and duPont Glore. 4 (Agreement §5(a)). On 
the closing date, Kohns and Mundheim were admitted as gen- 
eral partners of duPont and duPont Glore. (Agreement §6). 
In the course ot these transactions, the plaintiffs' 
accounts in duPont Glore were credited with the follow- 
ing amounts: 2 


General Partner- Limited Partner- 
ship Interests ship Interests 


Hirsch . “ $400,000 
Kohns $307,9vu0 $593,000 


Mundheim $307,000 $593,000 


"Special partners" were limited 
partners who also held positions as 
employees in duPont Glore. (Article lst). 


The balance of the purchase 
price was to be paid to the “liquida- 
ting committee" of Hirsch & Co. 


Affidavit of Sheldon D. Camhy, 
sworn to April 4, 1975, 42. 
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Kohns and Mundheim's general partnership interests 
represented 35 and 33 “voting units" respectively, 


out of a total of 1,365 voting units. 


The new firm had 74 general partners and 
several limited partners, assets of $400 million and 


total capital funds of $60 million. (Camhy Affi- 
davit, 2). 

In September, 1970, two months after its 
formation, the new firm was not in compliance with Ex- 
change capital requirements. As a result of the Ex- 
change's demands, new reserves had to be created, 


reducing the firm's net worth by $15 million. (Camhy 


Affidavit, 43). Despite a contribution of capital 


from a group including H. | ss Perot, the financial 
condition of duPont Glore continued to deteriorate, 
and -in December, 1970, Kohns and Mundheim were told 
‘that. if they attempted to withdraw their capital the 
firm would be unable to pay it. Accordingly, Mundheim 
and Kohns became subordinated lenders of duPont Glore 
‘on December 14, 1970, and December 31, 1970, respec- 


tively. (Mundheim Tr. 364; Kohns Tr. 4). 


Discussion 


II. 


Summary judgment should be granted where the 
pleadings, depositions and affidavits filed in the case 
"show that there is no genuine issue as to any material 
fact and that the moving party is entitled to a judg- 
ment as a matter of law." Rule 56(c), F.R.Civ.P.; 
Poller v. Columbia Broadcasting System, Inc., 368 U.S. 
464, 467 (1962). On this motion, tha. material facts are 
undisputed; and the issue of whether, on the basis of 
those facts, the general partnership interests were 
“securities" is‘a question >f law which may be resolved 
by the court on summary judgment. Jennings and Marsh, 


Securities Regulation, 294 n.a (3d ed. 1972); cf. 


§.E.C. v. W. J. Howey. Co., 328 U.S. 293, 301 (1946) (Frank- 


furter, J. dissenting). 


Defendants’ principal contention is that 
‘Kohns and Mundheim, as general partners, received and 
exercised the right to participate actively in the 
management and control of duPont Glore, and that for 
this reason, their general partnership interests did 
not constitute “securities,” as that term has been 


defined in the statutes and decisional law. 


J- 
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Before discussing defendants’ contention, it 
would be well to consider the argument that the nature 
of Kohns ahd Mundheim's participation after July 2 in 
duPont Glore, the successor partnership, is immaterial 
since the fraud was allegedly perpetrated before plain- 
tiffs became general partners in order to induce them 
to purchase their interests, and the misrepresentations 
concerned the financial condition of duPont, one of the 


predecessor partnerships. With respect to plaintiffs' 


general partnership interests, 6 I deem these considera- 


tions irrelevant to the analysis that must be made under 

§$10(b) and 17(a). Section 10(b) prohibits fraud only 

if it is "in connection with the purchase or sale of ai.y7 

security *** ." Section 17(a) prohibits fraud only if 

it is "in the ofier or sale of any securities *** ." The 
Agreement and affidavits clearly show that the individual 
plaintiffs' only participation in the July 2 transaction 


was as purchasers of general and limited partnership 


6 As stated below, these considera- 
tions are relevant to the issue of whether 
the fact that plaintiffs were general 
partners deprived their limited partner- 
ship interests of their character as 
securities. 
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interests. Thus in order to recover under §10(b) 
or $17(a), Kohns and Mundheim must establish that those 
interests were "securities." As the discussion below 
indicates, that issue turns on the nature of the investor's 
participation in the enterprise after he purchases his 
interest. S.E.C. v. W. d. Howey Co., supra, 328 U.S. 

at 198-99.. In every case in which plaintiff purchases 

an interest in an enterprise for the first time, he obviously 
has no participation before the purchase. But in none 

of the cases cited below is it sug’. ted that that fact 


is relevant to the issue of whether che interest pur- 


' 


chased is a security. 


Since the general partnership intérests were 


not conventional securities such as shares of corporate 


stock, it must be determined whether they constituted 


“investment contracts" within the meaning of ‘§2(1) of 
the 1933 Act and §3(a) (10) of the 1924 Act. 


The classic ‘definition of an "investment 


The Agreement refers to purchases of 
interests in duPont, but at the same time plain- 
tiffs purchased their interests, duPont became 
duPont Glore. Plaintiffs stated that they "in- 
vested monies in F.I. duPont Glore Forgan & Co." 
(Kohns Affidavit, #2) not in duPont. 


The definitions in the two acts. are 
“virtually identical," Tcherepnin v. Anight, 
389 U.S. 332, 336 (1967), and authorities constru- 
ing one definition are apposite to the construc- 
tion of the other. 


contract” is given in S.E.C. v. W. J. Howey co., supra, 


where the United States £1preme Court held that an 


offering of units of a citrus grove development coupled 

with a contract whereby the management performed all 

cultivating and marketing services and remitted the 

proceeds to the investors constituted an offering of 

“investment contracts": Wa ; 


"In other words, an investment con- 
tract for purposes of the Securities 
Act means a contract, transaction or 
scheme whereby a person invests his 
money in a common enterprise and is 
led to expect profits solely from the 
efforts of the promoter or a third 
party * * * .* 328 U.S. at 296-99. 
TEmphasis added) 


One element of this definition has caused con- 
siderable controversy. That element is the requirement 
that the investor rely for pcofit “solely” on the efforts 
of others. Some subsequent cases have found this apparently 
‘narrow, inflexible requirement to be inconsistent with 
the Howey opinion's own admonition, 328 U.S. at 298, that 
its definition "embodies a flexible rather than a static 
principle, one that is capable of adaptation to meet the 


countless and variable schemes devised by those who seek 


the use of the money of others on the promise of profits." 
See S.E.C. v. Glenn W._ Turner Enterprises, Inc., 248 F. 
Supp. 766, 774 (D. Ore. 1972), aff'd, 474 F. 2d 476 

(9th Cir. 1973). Other ‘courts have noted that in 


state law cases relied on by Howey, 


some of the 
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e.9:' State v. Gopher Tire & Rubber Co., 146 Minn. 52, 


177 N-W. 937 \1920), the investors contributed nominal 
efforts to the enterprise, and these courts have inter- 
preted Howey not to preclude the finding of a security 
where the investor is required to perform nominal sex- 


vices or physical labor. S.E.°c. v. Koscot Interplanetary, 
Inc., 497 F. 2d 473, 480 (Sth Cir. 1974); g. Long, Partner- 


ship, Limited Purtnership,and Joint Verture Interests as 
Securities, 37 Mo. L. Rev. 581, 599 n.73 (1972). ‘The 
primary concern in this regard has been that if the Howey 
requirement is interpreted literally, see, e.g., Gallion 
v- Alabama Market Centers, Inc.’, 282 Ala. 679, 213 So. 

2d 841 (1968); Georgia Market Centers, Inc. v. Fortson, 
225 Ga. -854, 171 S.E. 2a 62: (1969) (requirement that 
investors hand out "purchase authority" cards to poten- 
tial customers in order ‘to earn commissions precluded 
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finding of security), ” the test covid easily be evaded 


dre seroescromcenetce Sac RTE 


9 There has been a fruitful exchange 
on the issue of the definition of 2 security 
between state courts interpreting blue sky 
laws and federal courts interpreting the 
federal statutes. See SEC v. Glenn W. Turner 
Enterprises, Inc., Supra, 348 F. Supp. at 773. 


The definition of "security" in most of 
the blue sky laws is similaz to that in §§2(1) 
and 3(a) (10). Long, Partnershino Interests 
as Securities, Supra, at 584 n.15. Although 
the blue sky decisions are by no means con- 
trolling, their analyses may shed light o- 
our problem. 


oer ae 


Lino v. City Investing Co., 487 F. 2d 689, 692-93 (3d 


Cir. 1973); S.E.C. v. Glenn W. Turner Enterprises, Inc., 
supra, 474 F. 2d at 482; see Scholarship Counselors, 
Inc. v. Waddle, 3 CCH Blue Sky L. Rep. 471,105 (Ct. App. 
Ky. 1974); State of Utah v. Dare to Be Great, Inc., 3 CCH 
Blue Sky L. Reporter ¥71,C96 (Dist. ct. Utah 1972) 
(questioning whether Howey would have been decided 
differently if the contract had required the investor 


"to appear once a year to pull weeds along his row of 


trees.") 


Finally, some courts have stated that the 
reason Howey excluded the investor who participates in 
the enterprise from the prot -:tion of the disclosure 
and fre::d provisions of the securities laws is that an 
investor does not need onal protection where he obtains 
a degree of managerial control which affords access to 
*nformation about the issuer. Polikoff v. Levy, 55 I1l. 
App. 2d 229, 204 N.E. 2d 807, cert. denied, 382 U.S. 

903 (1965); In the Matter of Continental Marketing 
Associates, Inc., 3 CCH Blue Sky L. Rep. 471,016 (Ind. 
. Sec. Comm'n 1969). The fact that the investor performs 
nomina’ services or physical labor gives him no access 
whatever to information al out the issuer and affords no 
reason for depriving him of the protsction of the secur- 


ities laws. 


by requiring the investor to contribute a modicum of effort. 


ti 
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Por all of these reasons, the SEC, state 
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securities commissions, and many state and lower 
federal courts have refused to apply Howey literally. 
It has also been suggested, erroneously in my opinion, 


that the Supreme Court has, sub silentio, abandoned 


the Howey test. See S.E.C. v. Koscot Interplanetary, " 
13 ‘ 


Inc., supra, 497 F. 2d at 481. 


10 sec. Act Rel." 4877, CCH Fed. Sec. Lb. Rep. 
177,462 (1967); Sec. Act Rel. 5211, CCH Fed. Sec. 
L. Rep. 478,446 (1971). 


il In the Matter of Continental Marketing 
Associates, Inc., supra; Op. of Atty. Gen. of 
Tenn. No. 27, 3 CCH Blue Sky L. Rep. 471,164 (1974). . 


. Scholarship Cc nselors, Inc. v. Waddle, 
supra; State of Utah v. Dare to Be Great, Inc., 


supra. 


+3 The court in Koscot, supra, noted that in 
S.E.C. v. United Benefit Life Insurance Co., 387 
U.S. 202, 211 (1967), Mr. Justice Harlan did not 
cite Howey, but relied instead on S.E.C. v. C. M. 
Joiner Leasing Corp., 320 U.S. 344 (1943), in hold- 
: ing that variable insurance wes subject to | 
‘the registration requirements of the 1933 Act. 


The reason for Justice Harlan's failure to 
cite Howey may have been that the opinion focused 
primarily on the issue of whether the variable 
insurance quaiified for the “optional annuity" s! 
exemption from registration under §3(a) (8) of the ' 
Securities Act, 15 U.S.C. §77c(a)(8). The issue 
of whether the contract was a security was secon- 
dary. Joiner lays special emphasis on the issuer's repre- 
sentations. WJustice Harlan cited it in sup- 
port of his conclusion that since issuers of 
(Footnote continued) 
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However, despite the rejection of Howey in 
other jurisdictions, decisions of this district and 
14 
circuit until recently followed it and gave 


no indication that the Howey test would not be applied 


15 
literally. Glen-Arden Commodities, Inc. v. Costantino, 


cc ninnianinne 
(Footnote continued from previous page) 


variable insurance represented that 
their contracts offered much the same oppor- 
tunity for growth through professionally 
managed investment as mutual funds, pur- 
chasers of variable - insurance should 

be provided with the same disclosure through 
registration as an investor in a mutual fund. 


Any notion that the Supreme Court aban- 
doned Howey in United Benefit is erased by 
a reading of Tcherepnin v. Knight, supra, 
decided the following year, where the Court 
strongly reaffirmed the Howey test. 


The dictum in 1050 Tenants Corp. 
v. Jakobson, 503 F. 2d 1375, 1378.n.5, (2d 
Cir. 1974), is discussed below. 


_ This circuit has apparently not been 
faced with the plethora of franchising and 
get-rich-quick pyramiding schemes which in- 
volve nominal efforts by the investor and 
which have created the pressure for a relaxa- 
tion of the Howey rule in other circuits. 
Most of the interests examin. 4a by the courts 
here have been found to be securities even 
under a literal construction rf Howey. 


o 


2a 1027. 1035 (2d Cir. 1974); Forman v. Community 


Inc., 5U0 F. 2a 1246, 1253-54 (2d Cir. 1974), 


services: ——— 


enone remnant 


Berman V- Orimex Trading, Inc., 291 F. Supp. 701, 702 


(S.D.N.¥. 1968) (discretionary treding account); Maheu 


493 F- 


v. Reynolds & Co., 282 F. Supp. 4 (S.D.N.¥. 1967) 


(joint commodity account). In Glen-Arden Commodities, 


Inc. v. Costantino, supra, the Second Circuit said in 


reference to the Howey jefinition: 

"This long-term construction placed 

upon an act of Congress is hardly 

one that we could disturb even if 

we wanted to, at this late date." 

493 F. 2d at 1035. 

Turning to the general partnership interests 
in the present case, it is clear that a partnership 
interest may be a security, } wgan v. Silverstein, 265 
F. Supp. 898 (S.D.N.Y. 1967); 1 L. Loss, Securities 
Regulation, 502 (2d ed. 1961); but, as I understand 
the law in this circuit, the partnership interest must 
satisfy the Howey test. New York Stock Exchange, Inc. v. 
Sloan, CCH Fed. Sec. L. Rep. 495,083 (S.D.N.¥. 1975); see 


also Pawgan v. Silverstein, supra, 265 F. Supp- at 900. 


In New York Stock Exchange, Inc. v. Sloan, supra, at 97,845, 
this court (Lasker, J.), applying Howey, adopted a : 
‘bright~line rule that "general partners are not investoxs 
in becurities!" The court said that this conclusion 
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would not vary according to the degree cf actual participa- 


tion by the partner in the firm's affairs, because, under 


the New York partnership statute, neither his responsi- 


bility for the acts of the firm nor his right to a voice 


to delegate his duties: 


"In our view, however, the det+ir- 
mination whether the partnersiiip 
interest of a general partner is + 
security does not and should nz+ 
hinge on the particular degree 2: 
responsibility he assumes withir 
the firm. The fact that a pas :ner 
may choose to delegate lie d-- to- 
day managerial responsibilitie:. to 
a committee does not diminish i.. tre 
least his legal right to a voice I. 
. Partnersh’» matters, nor hi3 re%pon- ° 
ee rIbijity under state law for acta . 
e\ che pertnership. ‘See N.¥. Partner: hap 
. Law §§10, ii, 26. Th ~+ Factors 
e critically disting: .s: the status of 
ie a general partner from that of the 
\e purchaser of an investment contract 

who in law as well as ‘n fact is a 
‘passive investort" CcCn } 2d.Sec.L. Rep. | 
995,083 at 97,845. (Emphasis added ) 


in partnership matters could be diminished by his decision : 


I agre2 in substance with this reasoning, and 
on the authority of Sloan, hold that the general partner- 
ship interests in the present case are not securities. 


As noted below, this conclusion would be justified if 


the only evidence before the court on this issue con- 
cerned the general partners’ participation in duPont 


Glore by virtue of the voting powers inherent in their 


general partnership interests. Since Judge Lasker's 
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opinion in Sloan apparently considers only voting powers, 
I will confine the present discussicn to the voting 
powers of general partners in duPont Glore, leaving 
until a later section consideration of the managerial 
powers exercived by Kohns and Murdheim by virtue of 


their membership on various committees at duPont Glore. 


Before considering the voting powers in the 
present case, however, it should be noted that Judge 
Lasker's .easoning in Sloan does not apply to all general 
partnerships organized under New York law. It is true 
that under §§40(5) and 98(1), N. Y. Partnership Law, 


."[a}]ll [general] partners have equal rights in the 
16 


management and conduct of the pertnership business *** ,* 


But this right is “subject to any agreement between them." 
$40, N.Y. Partnership Law; See Doré v. LaPierre, 226 N.Y.S. 


24 949, 953 (Sup. Ct. 1962); Napoli _v. Domnitch, 34 Misc. 


2d 237, 248, 226 N.Y¥.S. 24 908, 915 (Sup. cts 


Modified on other grounds, 18 A.D. 24 707, 236 N.Y¥.S. 


« 
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I do not believe that the 
investor's “responsibility *** for 
acts of the partnership" mentioned 
by the court in Sloan is an important 
determinant under the Howey test of 
whether the interest is a security. 
It may have some relevance under the 
“risk-capital" test mentioned below. 
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sag (20 Dept. 1962), aff'd, 14 N.Y. 2d 508,248 N.Y¥.S 2d 728 (1964). 
1 


oo partnership agreement or articles may provide that cer- 


ain general partners have no “legal right to a voice 
t 


sn pactnership matters,” and, in such case, the general 
partnership interest may constitute an investment con- 
tract under the test set forta in Howey. Frofessor Brorterg 


has written: z 
“In theory,general partners have equal 


rights to participate in management. 
CRANE & BROMBERG ON PARTNERSHIP 374- 

375 (1968). This would seem to preclude 
one from relying solely on another for 
profits, and thus to rule out an invest- 
ment contract. Bvt the theoretical 
principle may be varied by the agree- 
ment of the partners, which may lodge om 
all control in designated partners.” 
1 A. Bromberg, Securities Law: Fraud, 
Sec. 4.6 (331) (1973); Jennings and 
Marsh, supra, at 308. 


Thus in Pawgan v. Silverstein, supra, 265 F. 
Supp. at 900, where the articles of the general partner- 
ship vested all managerial and operational authority 
in the three “managing partners,” this court (Metzner, 
J.) held that the interests of the 17 non-managing 


general partners were "securities." 


However, unlike in Pawgan, the Partnership 
Articles and Agreement in the present case provide 
that the genera} partners, through the exercise of 
their voting powers, are to have complete managerial 


control of the business of duPont Glore. Therefore, 
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under the Howey test, as applied in New York Stock Ex- 
change, Inc. v. Sloan, supra, the general partnership 
interests in the present case are not securities. Al- 
though, as noted below, certain responsibilities were 
delegated to several committees 2nd a managing director, 
Article 2lst vested the power of decision as to the 


firm‘s policies, management, and “any matter whatsoever” 


17 
in a majority in interest of the general partners: 


“TWENTY-FIKST: In the event of any 
dispute or difference of opinion as to 
policies of the partnership or as to the 
management of its business or any matter 
whatsoever in connection with the conduct 
thereof, the final power of decision shall, 

. subject to the provisions of these partner- 
ship articles, 18 be vested in a majority 
in interest of the general partners, and 
each partner hereby agrees to abide by any 
decision so made. ***" 


17 For purposes of determining a 
“majority in interest; the interest of 
each general partner was based on the 
number of voting units he held. (Article 
lst). 


18 There wasno provision which gave 
any officer or person the power to over- 
ride the decision of the general partners 
as to the management and operation of the 
firm. 


general partners also had the power to appoint and 


one 


gove the managing director and any member of any com- 
re 


pittee- (Article 1Sth (b),(c),. In addition to their 
general overall managerial control, the general partnerzs 
had power to determine partners’ salaries; to admit 
general and limited partners; to require a general part- 
ner to withdraw; and to increase or Ascrease the membership 
of any committee. (Articles 8th (3), 12th, 13th, 19tHd)). 
In addition they had the right to inspect the partnership and committee 
records. (Articles 15th, 19th(e)). I adopt the reason- 
ing of New York Stock Exchange v. Sloan, supra, that since, 
under the Partnership Articles, substantial "legal 

right[s] to a voice in partnership matters" inhered in 

the general partnership interests, those interests were 


not securities, irrespective of the degree to which 


Kohns and Mundheim actually chose to exercise their 
rights. 


I do not agree with plaintiffs' reasoning that 
they exercised no control over the firm because they held 


a minority of the total voting units 19 ana they might 


be defeated by an opposing majority on some issues. In 


fact, no individual held a majority. 29 of the 74 general 


19 Together they held approximately 
5% of the voting units. 


. 29 Edmond duPont held 36% of the 
voting units. 
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_ Kohns and Mundheim were the sixth and seventh 
© 


r* 
gest holders of voting units, respectively. They 


lar 


vere clearly in a position to seek a majority for their | 
position, and thereby exercise manageria* control over 


the firm. 


I hold that Kohns and Mundheim's interests 
were not securities under the Howey and Sloan tests 
on the basis of the facts set forti: above. The diffi- 
culties attributed to the Howey test are not present 
here. The general partners’ rights and duties under 
the Partnership Articles were not merely "nominal" 
and were not given to the general partners merely as 
a means of evading the strict Howey test. Moreover, 
by virtue of their manageria’ powers and express elebee 
of inspection, they could inform themselves as to the 


condition of the business and, through their efforts, 


promote its success. 


IIr. 


Wot only do the general partnership interests 
in this case fail to meet the Howey test; they do not 
even satisfy certain of the more liberal definitions 
of “securities” adopted in jurisdictions which have 


abandoned or relaxed the Howey test. 


Certa’.. state courts have rejected the Howey 


test altoyzther, and, following Silver Hills Country 
Club v. Sobieski, 55 Cal. 2d 811, 361 P. 24 906 (1961), 
have held that an investor's interest is a security if 
the investor places his capital at the risk of the enter- 


prise and receives some benefit in exchange. 24 Accord, 


In the Matter of the State « ~ Alaska Department of Com- 
merce v. Spa Athletic Club, Inc.,3’CCH Blue Sky L. Rep. 


471,136 (Alaska Dept. of Commerce 1974); Lundouist v. 


American Campground Memberships, Inc.,3 CCH Blue Sky L. 


21 Sobieski involved an offering of member- 
ships in a country club. The “risk capital" 
test was created to overcome the difficulty 
that purchasers of such memberships did not 
receive any pecuniary "profit" as Howey apparently 
reguires. 


Sla 


Rep. 471,196 (Wash. Super. 1973); People v. Witzerman, 
3 CCH RBlue Sky L. Rep. 971,074 (Cal. Ct. App. 1972); contra, 


Brown v. Computer Credit System, Inc., 3 CHBlue Sky L. 
471,061 (Ga. Ct. App. 1973); see Long, Partnership 


Interests as Securities, supra, at 603-04. In Sobieski, i 
Justice Traynor of the California Supreme Court stated 
the rationale of the "risk capital" test as follows: 


“Since the [California] act does not 

ake profit to the supplier of capital 
che test of what is a security, it 
seems *** that its objective is to 
afford those who risk their capital 
at least a fair chance of realizing 

their objectives in legitimate ventures 
whether or not they expect a return 

on their oital in one form cr another." 
341 P. ? - 908-909. 


Under this test, vir‘ually every conceivable investment, 


including the general partn rship:interests in the pre- 


sent case, would qualify as securities. However, no 


federal court has adopted the “risk capital” test. 


Certain state and federal decisions have, how- 


ever, combined the "risk capital" test with a modified 


Market Center, Inc., 485 P. 2d 105 (Hawaii 1971), the 


court held that an investment contract is created where 


four requirements are satisfied: 


| 
| 
version of the Howey definition. In State v. Hawaii 


an offeree furnishes initial value 
to an offeror, and 


a portion of this initial value is 
subjected to the risks of the enter- 
prise, and 


the furnishing of the initial value 

is induced by the cfferor's promises 

or representations which give rise to 

a reasonable understanding that a 
valuable benefit of some kind, over 
and above the initial value,will accrue 


> 


to the offeree as a result o 
tion of the enterprise, and 


he opera~ 


the offeree does not receive the right 
te exercise practical and actual con- 
trol over the managerial decisions of, 
the enterprise." 485 P. 2d at 109. 


22 In including this element in the test, 
the court may have been influenced by the United 
States Supreme Court's holding in S.E.C. v. C. M. 
Joiner Leasing Corp., supra, 320 U.S. at 352-53, 
where the Court laid special emphasis on the 
representations made to “he investor: 


"The test *** is what character the 
instrument is given in commerce by the terns 
of the offer, the plan of distribution, and 
the eccnomic inducements held out to the 
prospect. In the enforcement of an act such 
as this it is not inappropriate that promoters’ 
offerings be j1dged as being what they were 
represented to be." 


23 In Sec. Act Rel. 5211, CCH Fed. Sec. L. 
Rep. 78,446 at 80,976 (1971), the SEC stated that 
"the court's analysis of ‘he investment~contract 
concept in the Hawaii Market Center case is equally 
applicable under the federal securities laws.” 


” oe . 
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See S.E.C. v. Glenn W. Turner Enterprises, Inc., supra, 


348 F. Supp. at 374-75; Venture Investment Co. v. Schaefer, 
3 CCH Blue Sky L. Rep. $71,031 (D. Colo. 1972) (Colorado 
Uniform Securities Act); State ex rel. Park v. Glenn 
Turner Enterprises, Inc., 3 CCH Blue Sky L. Rep. 171,023 
(Idaho Dist. Ct. 1972); State ex rel. Fisher v. World 
Market Centers, Inc., 3 CCH 3luve Sky L. Rep. 471,034 


(Okla. Dist. Ct. 1972). 


The first three requirements are relatively 
easily met, and attention has focused on the fourth 
requirement: the absence of "the right to exercise 
practical and actual control over the managerial deci~- 


sions of the enterprise." (emphasis added). 


Indeed, after the | waii Market Center decision, 
the federal courts in several circuits adopted this 
fourth requirement, the absence of managerial control, 
as the single test of an investment contract. S.E.C. v. 
Glenn W. Turner Enterprises, Inc., supra, 474 F. 2d at 
482 (9th Cir. 1973 .); S.E.C. v. Koscot Interplanetary, 
Inc., supra, 497 F. 2d at 483 ( 5th Cir. 1974 ); Nash & 


Associates, Inc. v. Lum's of Cio, Inc., 484 F. 2d 392, 


24 
395 (6th Cir. 1973); see also In the Matter of 


Continental Marketing Associates, Inc., supra; Shaul 


v. Consumer Companies of America, Inc., 3 CCH Blue 


Sky L. Rep. 471,022 (Ohio C.P. 1972). The leading case 


of S.E.C. v. Glenn W. Turner Enterprises, Inc. stated 


this new test as follows: 


“Rather we adopt a more realistic 
test, whether the efforts made by 
those other than the investor are 
the undeniably significant ones, 
those essential managerial efforts 
which affect the failure or success 
of the enterprise." 474 Fl 2d at 
482.(Emphasis added) 


The SEC has also adopted the position that 


an interest is a security only where there is "no active 


participation in the management and operation of the 


24 Lino v. City Investing Co., supra, 
487 F. 2d at 693, seems to focus on the 
quantum of effort required of the investor, 
rather than on its quality as managerial 
or non-managerial effort. Thus the covrt 
held that a contract under which the investor 
gained the right to find and train franchise 
distributors for a commission was not a 
security because the investor was required 
to make significant sales efforts, open a 
sales center, and devote full time to find- 
ing and training franchise distributors. 


scheme on the part of the investor." Sec. Act Rel. 4877, 
CCH Fed. Sec. L. Rep. 477,462 (1967) (emphasis added). 

In Sec. Act Rel. 5211, CCH Fed. Sec. L. Rep. 78,446, the 
Commission stated, with specific reference to pyramiding 


schemes: 

"The term security’ must be defined 
in a manner adequate to serve the pur- 
pose of protecting investors. The 
existence of a security must depend in 
significant measure upon the degree of 
managerial authority over the investor's 
funds retained or given; and performance 
by an investor of duties related to the 
enterprise, even if financially signifi- 
cant and plainly contributing to the 


types 
of essential managerial efforts but for 
which the anticipe ed return could not be 
produced." (Emphasis added) 


Adoption of this liberal version of the Howey 


test may be justified by language in the Howey opinion 


itself which suggests that the "efforts" to which the 


25 


Court referred were managerial efforts. Long, 


way in Howey, the Court said: 

“Thus all the elements of a profit-seeking 
business venture are present here. The in- 
vestors provide the capital and share in the 
earnings and profits; the promoters manage, 

; 328 


control, and operate the enterprise. 
U.S. at 300. (Emphasis added) 
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Partnership Interests as Securities, supra: at 601-02. 


This test reduces the possibility of evasion by inclu- 
sion of a provision requiring the iavmabon’ +6 contribute 
nominal efforts. Moreover, it is consistent with the 
above-mentioned view that where the investor obtains 
managerial control and thereby gains access to informa- 
tion about the issuer, he has less need of the protec- 
tion of the fraud and disclosure provisions of the 


securities laws. 


Although, as noted, the decisions in this 
circuit had previously adhered to a literal lucotpre- 


tation of Howey, the Court of Appeals in 1050 Tenants 


Corporation v. Jakobson, supra, 503 Fe. 2d at 
1378 n-5 , suggested in dic um that it was willing to 
go beyond the most liberal definition of an investment 


contract in other circuits. Thus the court said that 


—— re 


26 he court first held that sharesin a 
cooperative were "stock" and therefore securities. 
The court held alternatively that the shares were 
also investment contracts since "the requirement 
that expectatiors of profit derive ‘solely from the 
efforts of the promoter[s] or a third party,’ 328 
U.S. at. 299, (footnote omitted) is clearly satis- 
fied here." Thus the court's hypothetical con- 
cerning a "small role" in management is clearly 
dictum. 
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even if the investor participates to a small degree in 
the management of the enterprise, his interest may qualify 


as a security: 


"Even if the shareholder-tenants 
were to assume some small role in the 
Management of the venture, that alone 
would not defeat the Howey ‘reliance’ 

requirement." (citations omitted]. 503 
F.2d At L378 n.5. 


The general partnership interests in the pre- 
sent case do not constitute securities under the "non- 


managerial efforts" test of S.E.C. v. Glenn W. Turner 
Entetprises, Inc., supra, or even according to the 
above-quoted statement from Jakobson, whether or not it 
correctly states the law in this circuit. Plaintiffs 
have contended that the real power was lodged in 

Edmond duPont, Wallace C. Latour and Edwin B. Peterson. 

i Curiously, plaintiffs attribi -e these three individuals" power 
partly to their membership on the Special Committee of the 
Partners. (See, e.g., Affidavit of Paul L.- Kohns, sworn , 
to April 1, 1975, 49.) However, the Partnership Articles 
show that this committee was authorized to perform only 
such ministerial acts as filing powers of attorney on 
behalf of the partnership, adopting the use of a mechanical 


signature and things of like nature. (Article 20th). 


af 
It is questionable whether this state- 

ment is supported by prior authority. In the \ 
first case cited in support of it, it was 
found that the interest in question was not a 
security because of the quantum of non-mana~ 
gerial effort required a the investor. That ; 
holding does not support the position taken 
by the court in the quoted statement. 
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Indeed the undisputed facts presented on this 
‘motion, consisting largely of plantiffs' own deposition 
testimony, clearly establish that bce*h Kohns and Mund- 
heim had a very substantial degree of managerial respon- 


sibility and control at duPont Glore. 


I have already mentioned the voting rights 


and powers exercised by Kohns and Mundheim. In addition, 


and perhaps most important, Kohns and Mundheim were 
members of the eight-man Finance Committee. (Kohns 
Affidavit, 49; Exhibit E to Camhy Affidavit). 28 they 


were entitled to membership on this and all other com- 


mittees by reason of their position as general partners. 
(Article 19th(c)). The Partnership Articles enumerate 
several of the functions of t. is committee, including: 
the determination of the rate of return to each limited 
partner on his cash contribution and the return to each 


general partner on both cash and non-cash contributions; 


——————— 


28 I consider it immaterial that 
Mundheim claims not to have been a 
member of this committee immediately 
after joining duPont Glore. Exhibit 
E to the Camhy affidavit shows that 
he was a member on July 23, 1970, just 
three weeks after consummation of the 
merger. (See Mundheim Tr. 299). 


the approval of withdrawals of net profits; the approval 


of the contribution or withdrawal of additional capital 
by partners; the approval of capital contributions in 
the form of “Secured Capital Notes"; the determination 
of whether to hold or sell securities contributed as 
capital or pledged as collateral; and the valuation of 


certain securities. (Articles 8th, 4th(a), (b), 7th, 


4th(e), 6th(e) and 22nd). 


However, the most emphatic statement of the 
importance of the Finance Committee and hence of Kohns 
and Mundheim's managerial ecietis in the firm appears 
in Kohns’ position: 


"QO. What was the function of the 
finance committee? 


“A. It was the to; authority and it 
was the executive group that ran 
the firm. It was the senior-- 
it was the policy making group." 29 
(Kohns Tr. 298) 


2 The court does not believe 
that Kohns' subsequent, self-serving 
attempt to mitigate the effect of this 
admission (See Kohns Affidavit, 49) 
raises a genuine issue of material 
fact. 


As two of the eight general partners on this senior 
policy-making committee that ran the firm, Kohns and 
Mundheim had powerful managerial positions which far 
exceeded in importance the "small roles" in nenage 


ment mentioned in Jakobson, supra. 


In addition, after he beni a partner, Mund- 
heim filled a vacancy on the Executive Committee which 
is charged by the partnership articles with "general 
*** management of the partnership and the cor jiuct of 


its affairs." (Article 19th (b) (iii)). 


I attach less importance to Kohns and Mund- 
heim's membership on the 24-man Board of Directing 
Partners which, under the Articles,was to "review" all 
actions taken by the other pemeer rms and the managing 
director. (irticle 19th(b)(i)). This committee was 
largely hnucdeaine and, according to Kohns, “did not in- 


volve any work whatsoever.” (Kohns Tr. 199; Kohns Affi- 


davit,#9; Camhy Affidavit, 47). Nonetheless, the members 


did gain information about the firm through this com- 
mittee (Kohns Tr. 199); and Kohns did have the respon- 


sibilities of a member of the task force on reducing 


costs to which he was appointed on July 15, 1970. (Kohns 


Tr. 235). 
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The undisputed facts also show that each of 
the plaintiffs' positions at the firm was a full-time 
occupation. I deem it to be of no significance that 
the Agreement does not reguire either to perform specific 
duties in exchange for their salaries of $36,000. (Agree- 
ment §7). It is undisputed that both had the right 
to participate actively in the firm's business and that both 


exercised that right. 


Despite his intention eventually to retire, 


Mundheim agreed to remain active for at least six months 
(Mundheim Tr. 290), and.he was given the supervision 
- of the foreign office (Mundheim Tr. 299), a position 


similar to the one he had held at Hirsch & ®. 


Consistent with his determination to "die 
with his boots on," Kohns was active and came into the 
office regularly during the summer and fall of 1970, 


: 0 
except during the time he was on vacation.(Kohns Tr. 237).° 
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I again take the view that 
Kohns' later contradictory affidavit 
made with this motion in mind does 
not raise a genuine issue of fact. 


For all the reasons stated above, the interests 


in question were not securities according to the criteria 


set forth in S.E.C. v. Glenn W.Turner Enterprises, Inc., 
supra, and 1050 Tenants Corp. v. Jakobson, supra. 


Iv 


Some decisions, including one from this dis- 


trict, have stated that the proper test of whether a 


partnership interest is a security is whether or not 


the issuer is a “bona fidd partnership or a partner- 


ship “in the accepted sense." Pawgan v. Silverstein, 


supra. According to these decisions, a "bona fide" 


partnership interest cannot be a security. 


The state blue sky decisions adopting this 


test, e.g., Rivlin v. Levine, 195 Cal. App. 2d 13, 15 


cs 


Cal. Rptr. 531 (1961); Garbo v. Hilleary Franchise Sys- 
tems, Inc., 479 S.W. 2d 491 (Mo. App. 1972), have found 


several attributes of most securities to be inconsistent 
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with the concept of a partnership. Chief among these 


31 ‘In certain decisions where it was 
found that the interest in question was a 
security under the Howey test, the court felt 
that this necessitated a finding that the 
issuer was not a partnership under state 
partnership law. E.g., Garbo v. Hilileary 
Franchise Systems, Inc., supra. However, 
under the Uniform Limited Partnership Act 

(Footnote continued) 
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are the fact that many securities may be transferred 
without the approval of other security holders of the 

same issuer; the fact that most securities can be offered 
to the public; and the fact that holders of the securities 
of one issuer frequently have no personal relationship 


with one another. Long, Partnership Interests as Secur- 
ities, supra, at 588, 605. 


The courts and commentators have focused on 
the first criterion: that is, whether each partner has 
the right to approve or disapprove the admission of new 
members to the partnership or the transfer of partner- 
ship interests. >” See Rivlin v. Levine, supra; 1 Loss, 


supra, at 502-506; 4 Loss, supra, at 2551; Long, Partner- 


ship Interests as Securities, supra, at 606. 


(Footnote continued from previous page) 


adopted in New York State, an interest may 
qualify as a limited partnership interest 
even though it is freely transferable and 
is publicly offered to people with no per- 
sonal relationship to one another. Long, 


Partnership Interests as Securities, supra, 
at 588. 


The bona fide partnership test may be 
based on the time-honored blue-sky rule that 
a "joint adventure" is not a security. See 
Pollikoff v. Levy, supra; Cross v. Pasley, 
270 F. 2a 88, 92 (8th Cir. 1959), cert. denied, 
362 U.S. 902 (1960). 


a This is referred to throughout the 
literature as the right of delectus personarum. 
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The general partnership interests in duPont > 
Glore were not securities according to these three 
criteria. The interests were not offered to the public, 


and Kohns and Mundheim had a day-to-day working relation- 


ship with the other general partners. Although each 


partner did not retain the right to disapprove new part- 
ners, see §40(7), N.Y. Partnership Law, there was a 
degree of delectus personarum, since a majority in interest 


of the general partners was required to approve the 


admission of new general partners. (Article 12th). 


The federal courts have apparently applied the 
Howey test in the light of some or all of the three criteria 
of the bona fide partnership test. Thus in Pawgan v. 
Silverstein, supra, where no: -managing general partners 
had no right to approve new partners and the general 
partnership interests were assignable, the court found 
that the general partnership was not “a partnership in 


the general sense." 33 


33 It is difficult to determine what factors 
were most important to the decision in Pawgan since 
the opinion incorporates the statement of facts in 
a related case, United States v. Silverstein, 237 
F. Supp. 446 (S.D.N.¥. 1965), ind does not comment 
in detail on the significance of those facts. 


In Pawgan, as noted, managerial control was 
vested in three "managing partners"; thus the 
interests also satisfied th. Howey test of a security. 
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In Vincent vy. Moench, 473 F. 24 430, 436 (10th 
Cir. 1973), the court held that interests in a partner- 
ship formed by three siblings and their families to 
operate a livestock business were not securities. In 
eddition to finding that plaintiff had substantial con- 
trol of the partnership, the court emphasized that there 
had been no public offering of the partnership interests 
and that the partners knew each other well and were 


bound together in a family relationship. 


In the present case, as noted, all three require- 
ments of a bona fide Partnership are met. However, the 
most striking fact in regard to this test is that Kohns 
and Mundheim's participation in duPont Glore was their 
daily occupation and their profession. They had a 
professional and business rel.tionship with the other 
general partners like that of a firm >of accountants or 
lawyers. DuPont Glore was clearly a partnership “in the 
accepted sense," and this furnishes an alternative basis 


for finding that the general partnership interests were not 


securities. 


Vv. 


In contrast to the general partnership interests, 
Kohns and Muindheim's limited partnership interests 


Clearly satisfy the definition of a security. 


Under New York partnership law, limited partners 


may not interfere “in any manner with the conduct and 
control of the partnership business." Lichtyger v. 
Franchard Corp., 18 N.Y. 24 $28, $35, 277 N.Y¥.8. 24 377» 
383 (1966); Executive Hotel Associates v. Elm Hotel lorp., 
#1 Misc. 2d 354, 358-59, 245 N.¥.S. 24 929, 933 (1963). 
Their rights, as set forth in §99 of the Partnership 

Law, are limited to the rights to receive a share of 
profits, to inspect partnership records, and to have 
dissolution of the partnership uzler certain circun- 


stances. 


Because limited partners must, by statute, 
rely solely on the efforts of others for their profit, 
limited partnership interests have been held to be 
securities in this district. New York Stock Exchange, 
Inc. v. Sloan; supra, CCH Fed. Sec. L. Rep. 995,083 at 
97,843; see Klebanow v. New York Produce Exchange, 344 
FP. 2d 294, 297 (2a Cir. 1965) (stating that the limited 
partner' S status is analogous to that of the corporate 


shareholder). Moreover, such interests are routinely 


yiewed as securities by the SEC in administrative »oro- 
ceedings, see, €.g., Seeeckn Plan Investment Corp.. 

CCH Fed. Sec. L. Rep., 978,044 (1971) (no-action jeteers, 
and the Commission has stated that the "formal contr. ‘s" 
retained by most limited partners~ do not deprive the 
interest of its character as a security under the Howey 
test. rs Sec. Act Rel. 4877, CCH Fed. Sec. L. Rep. 477,462 


(1967); 4 Loss, supra, at 2549. 


Since the Partnership Articles of duPont Glore 


do not purport to give limited oartners powers beyond 
those specified in the statute, the authorities cited 
above support the conclusion that Mundheim and Kohn's 


limited partnership interests were securities. 


a Rule 3all-1 under the Exchange 
Act, 17 C.F.R. §240.3al1-1, provides that 
a "limited partnership interest" is an 
"equity security" for purposes of §§12 
and 16 of the Exchange Act. It is not 
clear that this definition applies to 
§10(b). Weinberger v. New York Stock 
Exchange, Inc., 335 F. Supp. 139, 146 n.21 
(S.D.N.Y. 1971). . 


e 
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? Under New York State law, 
limited partnership interests in real 
estate syndications are deemed to be 
securities. Reiter v. Greenberg, 21 
N.Y. 2d 388, 392, 288 N.Y.S. 2d 57, 61 
(1968); General Business Law §1352-e. 
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Defendants assert that because Kohns and Mund- 
heim were general partners and exercised the managerial 
powers inherent in their general partnership interests, 
their limited partnership interests cannot qualify as 


securities. 


Neither side has cited any authority on this 
point. However, the Court of Appeals’ recent decision 
in Laupheimer v.- McDonnell & Co., Inc., 500 F. 2d 21 
(2a Cir. 1974); while by no means directly in point, 
does suggest that plaintiffs' limited partnership interests 
may be considered separately from their general partner- 
ship interests. In Laupheimer, the plaintiff was allegedly 
induced by fraud to become an officer of the defendant, 


a member firm of the Exchange and the American Stock Ex~ 


change, and thereby to become a member of the exchanges 


himself. Shortly thereafter, plaintiff completed a pur 
,chase of the defendant brokerage firm's stock. The : 
defendant sought to bar plaintiff's federal securities action 
and compel the plaintiff to arbitrate his fraud claims 
under the provisions cf the exchanges’ constitutions 

which require arbitration of claims between members of 

the exchanges and officers and shareholders of member 


corporations: The court held that plaintiff was not 
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Frequired to arbitrate 


his claims since the fraud "was 


perpetrated against appellant Laupheimer not as an 


officer of the firm, a member of the Amex or 4 stock- 


holder, but as an outsider who had vapital desired by 


the firm." 500 F. 2d at 25. The court emphasized that 


some of the misrepresentaticns had been made before plain- 


tiff became an officer and exchange member. Moreover, 


@efendant had offered plaintiff the stock and the oppor- 


tunity to become an officer as a "package"; thus it was 


immaterial that plaintiff had become an officer shortly 


before the purchase of stock was closed. See Danfoid v. 


Schwabacher, 342 F. Supp. 65 (N.D. Cal. 1972), appeal 


dismissed, 488 F. 2a 454 (9th Cir. 1973). 


" In the present case, the frauduient inducements 


to purchase limited partnership interests were allegedly 


made before Kohns and Mundh: im became general partners. 


Moreover, plaintiffs purchased their limited partner~ 


ship interests at the same time as their general partner~ 


ship interests, not after they had become general partne 


In light of these facts, it may be concluded that the 


allegedly fraudulent inducements were made to plaintiffs 


and they purchased their limited partnership interests 


"outsider[{s] who had 


500 F. 


not as general partners, but as 
capital desired by the firm." Laupheimer, supr’. 


2a at 25. I therefore conclude that plaintiffs’ limited 
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partnership interests may be considered separately from 
their general partnership interests purchased at the 
same time. Considered separately, the former are clearly 


securities. 


An examination of the New York Partnership 


Law does not alter this conclusion, for under §101(1), 
a general partner in a firm may also hold a limited 
partnership interest. Moreover, for purposes of the 
Howey test, all rights and powers to participate in the 
management of the firm derive from the general -partner- 


_ship, not the limited partnership, interests. 


Vit. 


Konns and Mundheim contend that where, as here, 
a teaneketion involves a purchase of securities (the 
limited partnership interests ) in addition to non-securities 
(the general partnership interests), the purchase of non- 
securities is covered by §§10(b) and 17(a) as a matter 
of substantive law. I reject this view. The leading 
case of Errion v. Connell, 236 F. 2d 447, 454 (9th Cir. 
1956), cited by plaintiffs, hoids only that in the situa- 
tion above described, the court may exercise pendent 


jurisdiction over state common law claims concerning 


the non-securities. Accord, Herpich v. Wallace, 430 


2d 792, 808 (Sth Cir. 1970) (dictum); Collins v. Rukin, 
342 F. Supp. 1282, 1284 (D. Mass. 1972); Tully v. Mott 


Supermarkets, Inc., 337 F. Supp. 834, 844 (D. N.J. 1972). 


i The Ninth Circuit has apparently 
now acopted the position urged by plain- 
tiffs. Hecht v. Harris, Upham & Co., 430 
¥. 28 1262 (Sth Cir. 1970). 


The only case in this district cited 
by plaintiffs does not support their posi- 
tion. In Sinva v. Merrill Lynch, Pierce, 
Fenner,& Smith, Inc., 253 F. Supp. 359, 
357 (S.D.N.Y. 1966), one claim in a cus- 
tomer's complaint charged a broker with 
fraud involving non-securities and the 
custom-~'s securities account. However, 
in ref. °q to dismiss the court did not 
adopt the position urged by plaintiffs. 

It merely applied the rule that on a motion 
to dismiss, a clziim will not be dismissed 
unless, taking the allegations of the 
complaint in the light most favorable to 
the plaintiff, it appears to a certainty 
that the plaintiff is entitled to no 

relief under any state of facts which 
could be proved in support of the §10(b) 

or §17(a) claim. 


36 


It is thus appropriate to consider whether 
the court should exercise pendent jurisdiction over 


Kohns and Mundheim's state law claims of fraud, mis- 


representation and breach of fiduciary duty +t concern- 


ing their general partnership interests as well as 
their other interests. The test of whether pendent 
jurisdiction exists is stated in United Mine Workers 
of America v. Gibbs, 383 U.S. 715, 725 (1966): 


"Te federal claim must have sub- 
stance sufficient to confer subject 
matter jurisdiction on the cour 
Levering & Garrigues Co. v. Morrin, 
289 U.S. 103. The state and federal 
claims must derive from a common 
nucleus of operative fact. But if, 
considered without regard to their 
federal or state character, a plain- 
tiff's claims are such that he would 
ordinarily be ex 2zcted to try them 
‘all in one judicial proceeding, then, + 
assuming substantiality of the federal 
issues, there is power in federal 
courts to hear the whole. (footnote 
omitted) " 


_ The complaint nowhere contains 
the, allegations of breach of contract 
by the Exchange referred to in plain- 
tiffs' memorandum. For reasons set forth 
below, the court need not consider plain- 
tiffs' contentions in this regard on 
the present motion. 


Whether the federal claims are substantial 
is to be determined on the basis of the pleadings, 
not upon the evidence ultimately introduced at trial. 
A. H. Eme Co. v. Marcan Products Corp., 268 F. Supp. 
289, 292 (S.D.N.¥. 1967), aff'd, 389 F. 2a 11 (2d Cir.), 
cert. denied, 393 U.S. 835 (1968). Here the federal 
securities claims in the complaint concerning plain- 
tiffs' limited partnership interests are plainly sub- 


stantial. 


Moreover, the state and federal claims of | 
fraud derive from a “common nucleus of operative fact," 
viz.: the alleged misrepresentations and omissions 
which allegedly induced Kohns and Mundheim to purchase 


both their general and limited partnership interests. 


Finally, aside irom the restrictions of federal 


jurisdictional requirements, Kohns and Mundheim would 


ordinarily be expected to try their interrelated state 

and federal fraud claims in a single action. Indeed, 
there is a strong federal policy to resolve all issues 

of a single controversy in one suit, Tully v. Mott Super- 
market, Snes supra, 337 F. Supp. at 844, and neither side 
would gain anything by requiring plaintiffs to bring two 


separate actions. 
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Not only does the court have power to deter- 
mine the state law claims, but in the circumstances of 
this case, the court should plainly exercise its pendent 
jurisdiction. The paramount fact underlying this con- 


clusion is that the case has been pending for three 


years, and this is literally the eve of trial. 38 Seven- 


teen witnesses have been deposed; their testimony covers 
2,850 pages. Over 450 exhibits were marked during the 
‘depositions, and thousands of others were examined. To 
dismiss plaintiffs' state law claims and require them 

to bring a separate action would be to waste the prodigious 
efforts of counsel in preparing for trial on these claims. 


This I am unwilling to do. 


38 The case has been on the 
court's calendar for some time, and 
it will be tried as soon as possible 
after the decision of this motion. 
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Plaintiffs assert for the first time in their 
memorandum and affidavits on this motion that their 
complaint states claims under §6 (b) of the Exchange 
Act, 15 U.S.C. §78f£(b), for breach of the Exchange's 
duty to regulate its members. In reply, defendants note 
that the complaint, as it now stands amended, resulted 
from the Exchange's motion for a more definite state- 
ment. In its notice of motion, dated April 25, 1972, 


the Exchange asked specifically: "(pb). What statute 


or principle of common law gives to plaintiffs a claim 


*** against defendant ***, " In response, the affidavit 
of Richard Spinogatti stated: "In answer to [this] 
question, I assert that Section 10 (b) z*k* the rules 

and regulations *** promulgated thereunder and Section 
17 *** are such statutes." By an order dated June 28, 
1972, this court granted the Exchange's motion. Plain- 
tiffs then filed the amended complaint which followed 
Spinogatti's assurances, and specified §§10(b) and LT 

as the bases of plaintiffs’ claims, but made no mention 
of §6. Defendants contend that they would be prejudiced 
if plaintiffs were allowed to introduce a wholly new 


theory some three years after the amendment of the com- 


plaint and after all discovery has been completed. 
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There is no need to consider these contentions 
in the present posture of this litigation. There has 
been no motion by plainciffs to amend the complaint to 
include a §6 claim, and no motion to dismiss under Rule 
12(b) (6) by defendants. The sufficiency of the complaint 
is not in issue. Insofar as the motion for summary 
judgment is directed to plaintiffs' federal claims, it 
seeks a judgment that on the undisputed facts plaintiffs 
may not maintain an action under §10(b) or §17 (a). 39 
I néed not decide whether plaintiffs May recover on a 
$6 claim 40 or have raised issues of fact as to some 
other iisees in order to decide whether defendants are : 
entitled to summary judgment dismissing certain claims 


under §§10(b) ana 17. 42 


. 


39 Although the notice of motion refers 
generally to "the alleged federal securities 
laws claims," defendants' memorandum makes 
Clear that the motion is directed only to 
“claims *** pleaded under Section 17 *** and Sec- 
tion 10(b) *** ." ip,1). 

” It should be noted that New York 
Stock Exchange, Inc. v. Sloan, supra, CCH Fed. 
Sec. L. Rep. 495,083 at 97,845, held tnat a 
general.partner of a member-brokerage firm may 
not maintain an action under §6. I need not decide 
whether to follow Judge Lasker's decision on this 
motion. 


41 If plaintiffs so choose they may request 
at trial to be allowed to amend their complaint 
or introduce proof in support of a §6 claim. 
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Conclusion 


Defendants’ motions for summary judgment dis- 
missing Kohns and Mundheim's claims under §10(b) of 
the Exchange Act and §17(a) of the Securities Act are 
granted solely with respect to Kohns and Mundheim's 
general partnership interests in duPont Glore. Defendants' 
motions for summary judgment dismissing plaintiffs' 
§$10(b) and 17(a) claims are denied with respect to 
Plaintiffs' limited partnership interests. Defendants’ 
motions are denied as to Kohns and Mundheim's pendent 
state law claims concerning both their general and their 
limited partnership interests. Plaintiffs’ contention 
that the complaint states claims for a violation of §6 
of the Exchange Act and for breach of contract need not 


be reached. 


SO ORDERED. 


New York, New York 
June 5, 1975 


ROBERT L. CARTER 
U.S.D.J. 
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‘UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


HOWARD C. HIRSCH, PAUL L. KOHNS and 
MARSHALL S. MUNDHEIM, 


Plaintiffs, 


- against - fa. Cay. 778 


EDMUND duPONT, WALLACE C. LATOUR, 

MILTON A. SPEICHER, FRANCIS I. duPONT : 

& CO., F. I. duPONT, GLORE FORGAN & Yh S 
CO., duPONT GLORE FORGAN INCORPORATED, 

HASKINS & SELLS and NEW YORK STOCK 

EXCHANGE, INC., 


Defendants. 


Messrs. Shea, Gould, Climenko & Kramer 
330 Madison Avenue 
New York, New York 10017 
By Sheldon D. Camhy, Esq. 
Richard | Spinogatti, Esq. 
Dean Yuzex, Esq. 
Attorneys for Plaintiffs 


Messrs. Cadwalader, Wickersham & Taft 
One Wall Street 
New York, New York 10005 

by Grant B. Hering, Esq. 

Attorneys for Defendant Edmund duPont 


Messrs. Rogers & Wells 
200 Park Avenue 
New York, New York 10017 
By James Maloney, Esq. 
Attorneys for Defendant Wallace C. Latour 


APPEARANCE 8S: (Continued) 


New York, New York 10006 
By Daniel A. Pollack, Esq. 


61 Broadway 
Barry Singer, Esq. | 


Messrs. Pollack & Kaminsky | 
| 
! 


Attorneys for Defendants Milton A. Speicher, | 


Francis I. ‘duPont & Co., F. I. duPont 1 
Glore Forgan & Co. 
Messrs. Weil, Gotshal & Manges 
Inc. 


767 Fifth Avenue 

New York, New York 10022 
By James Quinn, Esq. 
Attorneys for Defendant duPont, Glore 
Forgan Incorporated 


Messrs. Cahill, Gordon, Sonnett, 
Reindel & Ohi 
80 Pine Street 
New York, New York 10005 
By David R. Hyde, Esq. 
Attorneys for Defendant Haskins & Sells 


Messrs. Milb: 1k, Tweed, Hadley & McCloy 
One Chase Manhattan Plaza 
New York, New York 10005 
By Russell E. Brooks, Esq. 
Toni C. Lichstein, Esq. 
Samuel H. Gillespie, III, Esq. 
Attorneys for Defendant New York 
Stock Exchange, Inc. 


CARTER, District Judge 
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The Nature of the Proceedinas 
a eo PE SCGINngGs 


Plaintiffs are former partners of Hirsch & 
Co., a long established and prestigious Wall Street 
brokerage firm, now in liquidation. Suit as initially 
instituted invoked Section 27 of the Secutities Exchange 
Act of 1934, 15 U.S.C. §78aa, and Section 22 of the 
Securities Act of 1933, 15 U.S.c. §77v, as the bases 
for the court's jurisdiction. The complaint alleged 
violations of Section 10b of the -curities Exchange 
Act of 1934, 15 U.S.C. §78}(b), Section 17 of the Secur- 
ities Act of 1933, 15 U.S.c. §77q, and Rule 10b-5 of the 
Securites and Exchange Commis-ion, as well as pendent 
jurisdiction over claims of common law fraud misrepre- 
sentation and breach of fiduciary duty. Originally 
Edmund duPont, Wallace C. Latimer, Milton I. Speicher, 
Francis I. Dupont & Co. ("FID"), F. I. Dupont, Glore 
Forgan & Co., du Pont Glore Forgan Inc., Haskins & 
Sells ("H&S") and the New York Stock Exchange ("NYSE") 
were named as defendants. Prior to trial, however, 
the complaint against all the defendants except H&S 
and the NYSE was dismissed with prejudice. These 


defendants remained in the case, however, since cross- 


claims had been filed against them by H&S and the NYSE. 


Plaintiffs' theory of liability, as enunciated 
at trial and thereafter, is that at the time of plaintiffs’ 


defendants knew anc failed to disclose 


investment in FID, 


to -laintiffs FiD's violation of the net capital require- 
‘ments mandated pursuant to Sec:ion &b of the Securities 
Exchange Act of 1934, 15 U.S.C. §78h(b), FID's violation 
of the requirement of accurate reporting of securities 
enddeanitind required pursuant to Section 17a of the : 
Securities Exchange Act of 1934, 15 U.S.C. §78q({a), and 
Rule i7a-3 of iis Rules of the Securities and Exchange 
Commission, 17 C.F.R. §240.17a~3. It was plaintiffs’ 
contention that defendants' failure or refusal to dis- 
close the above stated facts to them constituted conceal- 
- ment, misrepresentation, or non-disclosure of material S 
facts within the theaning of Section 10b of the Act, 3 
Rule 10b-5 of the Commission und the common law. Since poe 
for reasons articulated below, we conclude that no viola- 
tions of federal securities laws, or of common law ; 
“strictures have been proved, judgment is awarded to 
defendants H&S and NYSE, and all cross-claims are dis- 
j 


missed. 
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Background and Governing Facts 


Plaintiffs are all sophisticated and know- 


F teen owaet (geen tala meres = 


ledgeable business men. ‘Each had considerable and 


lengthy experience in the brokerage business chiefly 
in their former firm, Hirsch & Co. ("Hirsch"), a member 


firm of NYSE. Howard C. Hirsch joined the firm, then 


er 


known aS Hirsch & Lillienthal & Co., in 1920; Paul L. 


4 


Kohns came on board in 1930, and Marshall S. Mundheim 
in 1952. The firm became Hirsch & Co. in or about 

1940. Kohns became the firm's managing partner in 

1942, and during the 1960's as Howard Hirsch became a 
less active participant in the firm's operations, Kohns 
and Mundheim, between them, increasingly became the 
dominant force in the firm's operations. In 1969, the 
future began to look uncertain for a firm of Hirsch's 
size, and, for the first time in its history, it experi- 
enced an operating loss. An increased volume of trading 
had begun to create a deluge of paper work for brokerage 
firms to deal with, and highly sophisticated technology 
became essential--data processing equipment, computers 
‘and various other electranic equipment -to the successful 
and efficient operation of brokerage houses. Only a 
large brokerage firm with customer accounts and trading 


volume considerably in excess of that of Hirsch 
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‘ cOuld safely assume the iruteeas costs of the new tech- 
nology. Plaintiffs, therefore, concluded that Hirsch's 
continued viability necessitated its merger with another 
brokerage firm. The firm which became plaintiffs' 


choice as a merger candidate was FID. 


The latter, a member firm of NYSE and the 
third largest brokerage firm on Wall Street, was bur- 
dened with back-office inefficiency. On April 10, 
1969, the firm was censured before the Board of Governors 
of NYSE for "failure to maintain current and accurate 
records" over an extended period. In the wine” aed 
continuing into the fall of 1969, FID was the target of 
an investigation by NYSE. The investigation revealed 
that FID's answers to the special financial questionaire 
were in accord with its books and records, except that 
unsecured customer accounts with debits totalling approxi- 
mately two-and-one-half million dollars and over one 
million in short securities had not been reported, and 
losses in redemption of U. S. Treasury bills were under- 
btabad by over 98 thousand dollars. Its net capital ratio was 
Over 2198% on June. 30, 1969 (2000 maximum allowed) and 
2181% on July 30, 1969, and 76,128% én- September 28, 
1969. As of January 20, 1970, its net :apital ratio 


was 17828. 
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H&S made a surprise audit of FI5 pursuant to 
the rules of the NYSE and the SEC. ‘his audit dis- 
Closed that as of September 28, 1969, FID was not in 
compliance with NYSE Rule 325 net capital requirements, 
the existence of security long differences of approxi- 
mately 28 million dollars (these are securities in 


hand for which no record of ownership has been found) 


and security short differences of approximately 6 million 


dollars (securities Cannot be found for which a record 


of ownership exists). 


on December 16, 1969, representatives of 
NYSE, H&S and FID met to discuss ways and means to 
resolve the firm's net capital compliance problems. 
As a general practice, research usually concentrates 
first on resolving security short differences hacks 
the extent of such differences constitutes a potential 
firm exposure to liability. At the December 16th meet- 
ing, however, Robert Bishop, Vice President of NYSE, 
suggested that in view of FID's net capital compliance 
problems, the security long differences might prove 
the most fruitful area for immediate research since 
there was a likely prospect that such research would 
establish that a sizable portion of the securities in 
the long differences category probably belonged to 


FID. The suggestion was followed, and the firm liquidated 
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enough of its security long differences to bring it 


into net capital compliance by the end of 1969. 


The NYSE 1969 investigation resulted in FID being 
censured again by NYSE on February 10, 1970, and the 
firms and its officers being fined $100,000, the largest 
such fine levied by NYSE against any of its member 
firms. Just the day before the February 10th censure 
and fine became headline news, the daily newspapers 


in New York carried a report that FID had suffered 


operating losses in 1969 totalling 7.7 million dollars. 


In the early part of 1970, plaintiff began 
serious merger negotiations with FID. A committee of 


Hirsch partners consisting of plaintiffs Kohns and 
ee 


Mundheim and Robert Fraiman were named to investi- 


gate and negotiate a merger w th FID. 


aE 
“~~  Fyraiman was a member of the NYSE 
Board of Governors on April 10, 1969, 
and on February 10, 1970, when FID had 
been censured by the NYSE Board of 


Governors. 
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Frank Garibaldi, comptroller at Hirsch, was 
designated by Kohns and Mundheim to take a close look 
at FID so that the pros and cons of the merger could 
be properly evaluated. Garibaldi was given carte blanche 
to determine what FID documents he needed to review in 
Order to accomplish his mission. Whatever Garibaldi 
felt he needed he would advise Mundheim who in turn 
would request the materials from Vincent Gentele, FID's 
comptroller. Whatever was requested was turned over. 
Garibaldi asked for and received copies of the latest 
FID balance sheet, special operations questionaire, 


as well as budgeting and financial questionaires. 


After reviewing these documents, Garibaldi 
prepared an analysis of what the material. demonstrated 
and framed a number of guestic is he feit needed further 
exploration. He reviewed his analysis and proposed 


questions to be asked of FID with Kohns, Mundheim and 


af 


Harold Petrillo. ~ This was followed by a meeting 


a7 
~ Petrillo, an- accountant by profession 
and a partner of H&S, was in charge of Hirsch and 
-FID audits. H&S had both accounts. Nothing in the 
record clearly defines Petrillo's role. There was 
no evidence that Petrillo had been hired as a con- 
. Sultant to advise Hirsch in regard to the merger, or 
' that H&S had assumed any responsib; y for the mer- 
ger negotiations. Petrillo seems ye participated 
to the extent he did as a perscnal gesture based on 
his relationship with Kohns. 
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between Garibaldi and Gentele. In his conversation 
with Gentele, Garibaldi learned that FID did not, as 
was Garibaldi's practice at Hirsch, charge security 
short differences against capital, and that Gentele 
was unaware Of any standing commitment of 20 million 


dollars on which FID could call. 


Garibaldi reported all that he had learned 
in his meeting with Gentele to Kohnsand Mundheim. He 


confirmed what they already knew: that FID's back- 


office problems were a "bloody mess,” and that he was 


generally negative about the proposed merger. The 
merger discussions became public before the parties 
were prepared publicly to acknowledge that negotia- 
tions were taking place, and discussions were terminated 


on April 23, 1970. 


In May, the negotiations were resumed. Glore, 
a brokerage firm with substantial underwriting accounts, 
became a third party to the discussions. Kohns testi- 
fied that the introduction of Glore as a third party 
Pleased him because he hoped that a partner of Glore, 
whose administrative skills he respected, would take 
charge of the back-office operations of the merged 
firm. At a meeting at Mundheim's home attended by 
the plaintiffs, Fraiman, Edmmnd Dupont and Wallace 


Latour, Kohns asked Edmnd Dupont about the rumored 


ald 
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20 million dollar standby commitment. He was assured 
of the existence of the fund and was told that it pre- 


sently stood at only 17.5 million because 2.5 million 


of it had already been used, but Kohns was assured that 


additional funds, if needed, would be forthcoming from 


Wilmington. 


When the negotiations resumed in May, Norman 
Weil, one of the Hirsch partners, was asked to examine 
FID operations and Garibaldi updated the analysis he 
had made earlier. The latest operations questionaire, 
which disclosed that losses at FID which had reached 
7.7 million dollars in 1969 were continuing in 1970 at 
an accelerated rate, was examined by both Garibaldi and 
Weil. The questionaire also revealed a 1.8 million 
dollar shrinkage in FID's net « ipital position between 
April and June and a substantial volume of dividends 
which had failed to be received. At a meeting attended 
by the plaintiffs Fraiman, Petrillo and Weil, this ques- 
tionaire was reviewed and it was pointed out that the 
9-10 million dollars in security short differences 
tei tom the questionaire were probably considerably 
greater. Some time after the merger agreement had 
been signed in principle, but before its effectuation, 
Weil, at Kohns' request, visited FID and talked to 


some of its key personnel. Kohns wanted Weil to take 
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charge of the back office of the merged firm since apparently 


the Glore partner whom he had hoped to take on this 


responsibility had decided not to join the merged firm. 
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After the visit which confirmed Weil's estimate of the 
chaotic conditon of the back office, he remained nega- 
tive and refused to join plaintiffs in the merged opera- 


tion. 


A member of the staff of Lee B. Arninag, Vice 
President for Operations of NYSE, advised that the merger 
be prohibited or delayed. Frank Dominach, Jr., ina 
memorandum dated June 24, 1970, to Arning indicated 
that based on an analysis of special operations questionaires 
of FID, Hirsch and Glore during 1970 and on updated infor- 
mation secured on the telephone, it was his recommendation 


that the merger be delayed un:‘1 assurances of additional 


capital were provided and the op-rations exposure at FID 


was completely identified and reduced. The memorandum 
stated that FID had not made sufficient progress in clear- 
ing up its security differences; that between January 31, 
1970, and May 31, 1979, FID's security long differences 

had been reduced from 11.6 million to only 8.8, and its 
short differences had been reduced from 9.9 million to 

only 9.65 million. The memo discussed FID's 1970 per 

month losses, its 17,000% net capital ratio as of June 11th; 
the $3.4 million combined losses of the three firms in 
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May and concluded with Dominach's view that the merged 
firm would be in net capital violation by November. 
Mr. Arning refused to follow Dominach's suggestion and 


allowed the merger to go forward. 


| 
| 


Plaintiffs knew of the two NYSE censures 
and fines leveled against FID in 1969 and 1970; they 
were aware Of FID's back office problems. They were 
aware, through newspaper accounts, of FID's reported 
operating losses in 1969 and were aware through examina- 
tion of the latest operations questionaire by Garibaldi 
when negotiations resumed in May, 1970, that the 1969 
losses were continuing and at an accelerated rate. 
Plaintiffs assert that they did not know of FID's viola- 
tion of net capital requirements in the summer and 
fall of 1969, that FID had ] quidated security long 
differences at the Necember 16, 1969 suggestion of Bishop 
of NYSF,or of Dominach's June, 1970 memorandum suggest- 


ing that the merger not be allowed to go forward. 


| 
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It is very difficult for me to understand 
on what conceivable legal basis plaintiffs assert a 
claim of liability against either defendant. There 
is nothing in the record to indicate that the NYSE 
participated in any way (advised, encouraged or 
brought the parties together) in the merger negotia- 
tions. Affirmative misrepresentation, therefore, 
appears not to be a facet of plaintiffs' claim against 


NYSE. 


The latter, of course, knew what was going 
on, and it could have discouraged consummation of the 
merger or delayed it, but NYSE officials would have 
had to have been convinced that such interference was 
in the public interest. On June 24, 1970, Frank Dominach, 
a member of the staff of Lee '. Arning, NYSE Vice 
President for Operations, urged that the merger be 
delayed until there were assurances of additional 
capital for the merged firm and the operations exposure 
at FID had been fully designated and reduced. Arning 
and other officials at NYSE with power of decision 
could have accepted beninach*s evaluation and postponed 
or barred the merger. On the contrary, these officials 


rejected Dominach's view and allowed the merger to go 
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forward. Failure of NYSE officials, without more, to 
adopt and act upon the views of a member of the staff 
can hardly be classified as a misrepresentation or con- 
cealment under any circumstances. This was purely a 
matter of judgment and nothing has been adduced in 

this trial record to show that the judomental determina- 
tion by Dominach's superiors was not made in good faith. 
Moreover, Dominach’s memorandum cannot be read, as plain- 
tiffs seem to claim, that the merger should have been 
prohibited or delayed solely because of FID's weaknesses 
alone. Uominach felt that the poor 1970 performance of 
Hirsch and Glore as well as FID made the merger of ques- 
tionable viability. He felt that neither FID, Glore or 
Hirsch were bringing enough demonstrable strength to the 
merged firm to warrant hope for a successful venture. 

The Dominach nemorandum af: ords plaintiffs no founda- 


tion upon wu 1 to assert a 10b claim. 


The NYSE had knowledge of FID net capital com- 
Pliance problems and its back office weaknesses as well, 
but it has no obligation that I have been able to 
discover requiring that it disclose to member firms 
in merger negotiations whatever it knew about the firms 
in question. While a 10b violation may occur by an 
affirmative misrepresentation or by an omission that a 


reasonable man would consider important to his decision-- 
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in this instance to consummate the merger--see List v. 
Fashion Park Inc., 340 F. 2d 457, 462 (2d Cir.),. 
cert. denied, 382 U.S. 811 (1965), or might have con- 
sidered important to that determination, Mills Vv. 
Electric Auto-Lite Co., 396 U.S. 375 (1970), mere 
inaction absent a duty to act does not suffice, see 
Lanza v. Drexel & Co., 479 F. 2a 1277 (2d Cir. 1973) 
(en banc); Wessel v. Buhler, 437 F. 2d 279 (9th Cir. 


1971). 


On the besis of this record, there is little 


doubt that NYSE was fully entitled to conclude that 


plaintiffs had fully informed themselves concerning 

all the facts relating to FID and had decided to go for- 
ward with the merger,. fully advised of all the bias 
Fach of the plaintiffs, as a partner in the proposed 
merger, filed an application with NYSE for the approval 
of the NYSE Board of Governors. The application of 
each plaintiff expressly represented that the applica- 
tion was not being made in reliance upon NYSE surveil- 
lance of FID; that each had made its own investigation 
including the latest certified audit of H&S dated 
September 30, 1969, and a March 31, 1970 computation 


of FID net capital; that each was not relying upon NYSE 


to provide information and each agreed that NYSE had no 
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responsibility to disclose to him any information con- 
cerning FID. There was no effort at trial by plain- 


tiffs to disclaim these representations. 


| 
! 
The application is a standard form, and while 
there might arguably be some basis for ignoring those 
representations if plaintiffs were naive or unknowing 
or strangers to the Wall Street brokerage community, but 
as knowledgeable, sophisticated businessmen, no reason 
has been shown as to why they should not be held to 


those representations. See Pollak v. Eastman Dillon, 


{1974-1975 Transfer Binder] CCH Sec. Fed.Sec.L.Rep. 94,987 (S.D.N.Y. 1975). 


The current condition of FID was fully dis- 
closed to plaintiffsor theixy. representatives. Garibaldi 
and Weil apparently made as fill an investigation of 
FID as they considered necessary. At the time, they 
were fully conversant with FID's current financial con- 
ditions and its back-office problems. Whatever Garibaldi 
asked for from FID. he received, and there was no evi- 
dence that anything was withheld. Concealment, failure 

. to disclose, or to misrepresent as to FID's conditions. 
contemporaneous to the merger does not appear to be the 


issue. Reliance here for NYSE's claimed liability is 


plaintiffs' unawareness that in September, 1969, NYSE 


had calculated FID net capital ratios and found them 
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hot to hie eer in compliance with Rule 325, and that 
‘in Secenie; 1969, pursuant to suggestions of NYSE Vite President i 
Bishop, FID improved its net capital position by i 
liquidating roughly six million dollars of its security : i 


long differences. 


* It is true that NYSE did not directly inform 


plaintiffs concerning its 1969 calculations of FID's 


net capital ratios, or advise them of the December meet- : 
ing. Assuming arguendo that these are omissions which 


NYSE had a dut:, to disclose, the omissions or misrepre- 
sentations naa be, as noted, material, see List v. 
Fashion Park, Inc., supra; Mills v. Electric Auto-Lite 
Co., supra, and further the plaintiffs have to establish 
reliance on the misrepresentation in comniting themselves 
to the merger. Securities and E: change Commission v. Texas 
Gulf Sulphur Co., 401 F. 24 833 (2d Cir. 1968) (en banc), 
My cert. denied, 404 U.S..1005 (1971). The action of plain- 
tiffs and their representatives during the negotiations 
belie any contention that FID conditions in 1969 would 
have been or might have been material to plaintiffs’ 
decision to join toraee with FID in July, 1970, or that 
a they placed any reliance on any supposed understanding 
of FID's 1969 status based upon any misrepresentation to 
or concealment from them by NYSE in making the decision 


to go forward with the merger plan. 
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‘Neither the plaintiffs, nor their representa~ 


tives Weil or Garibaidi, sought any 1965 data. Garibaldi 
thy 


was concerned with FID's current status, not with the 
past. He sought to evaluate the pros and cons of the 
merger based upon the most up-to-date information FID 
could supply. Had the information of the NYSE censure 
and fine of FID in 1969 and 1970 been withheld or not 
known to plaintiffs, a more impressive case for consider- 
ing the 1969 information material would be made. The record 
clearly establishes that the plaintiffs were informed 

of the censure and fines. They knew that FID had serious 
back-office problems--indeed Kohns felt better about the 
prospects of merger when the talks were renewed and Glore 
became a party to the merger negotiations because he hoped 
one of Glore's partners would take over the back office 

of the merged firm. When tha’ partner apparently became 
unavailable, Kohns sought to interest We.1 and Garibaldi 
in staying es with the merged firm so that they could 

take over the back office or make it an efficient arm of 


the merged operations. 


Moreover, Fraiman, he of the plaintiff's 

partners, was a member of the Board of. Governors of 

NYSE. The record discloses that he kept plaintiffs 

up to date with what he learned as a peieer of the 
NYSE Board. Therefore, it is doubly clear that plain- 
tiffs could readily have gained access to information 
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concerning FID's 1969 status, even that gathered in the 


er 


NYSE investigation, if they had wished. Fraiman was on 
the committee negotiating the merger, so that he would 
surely have been sensitized to obtain 1969 dataif it had been 


regarded . as material or if such data was to be a basis 


a re 


for plaintiffs' decision. The inescapable conclusion 

is that the plaintiffs did not regard the 1969 data on 
which their claims are based in this lawsuit as being 

of consequence to their decision. While it may well be 
that the plaintiffs may make a valid claim for liability 
neers NYSE although they in fact focused upon other 
matters in reaching their determination if what was with- 
held was relied upon and might have been material to their 
decision, see Affiliated Ute Citizens v. United States, 


406 U.S. 128, 153-154 (1972), the plaintiffs could have 


and would have secured this i: formation if they had con- 


sidered it of consequence. They thus must fail on another 


ground since they did not exercise the due care which can 
be reasonably expected of sophisticated sastaessoen of 
plaintiffs' calibre. Pollack v. Eastman Dillon, supra; 
Jackson v. Oppenheim,  §=-—Ss F. «Supp. __—s«.|.»-—s«Ww(19 74-1975 Transfer 
Binder] CCH Fed. Sau. tien. "94,894 (S.D.N.Y. 1974). They 
did not consider any 1969 data important at the time and no reasan 


exists to allow them to breathe materiality and reliance into such 


information now. See Titan Group, Inc. v. Paggen, 513 F. 2d 


ne Me 


i Ne ST TT 
ome 


oe oebaasiaa tenn ea RN LAE A LE A AAS RRL OL RITE SL TA LA LE TTS TTS A ALTA LA EIT IL PESTER NS TEER A GT 


SS NS PE NE OF PP EL IT OLS LPP OE LIES IE II 


234, 238-239 (2d Cir. 1975). Plaintiffs wanted this 


merger to go forward. They hoped that the merged organiza- 


ae ae -* - : . 
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tion would be a successful venture. In deciding to 
merge with FID, plaintiffs understandably overestimated 
Edmund Dupont's ability to secure sufficient financial 
help from Wilmington to weather any perils the merged 
firm might encounter. They also underestimated the 
evident weakness of FID, which Garibaldi and Weil had 
pointed out to them. There was no non-disclosure or 
Otherwise any 10b fault on NYSE's part. The events 
merely add up to an error in decision which wise business 


men often make and must live with. 


The case against H&S can be disposed of sum- 
Marily. H&S was under no obligation to disclose any 
information to plaintiffs co cerning their 1969 audit 
or net capital computations of FID. H&S was not act- 
ing in any professional consultative capacity to plain- 
tiffs in respect of the merger. It is true that Petrillo 
was at a meeting with plaintiffs when Garibaldi dis- 
cussed his analysis of FID and raised the questions 
he wanted FID to answer. Petrillo was asked his views 
about the proposed merger and apparently commented 
favorably. Petrillo, however, seems to have been act- 
ing personally and not in the capacity of a . partner 


in H&S. There is no evidence of any contract or agreement 
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with H&S or with Petrillo for either to undertake any 


tasks for plaintiffs in connection with the merger. 
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Moreover, it has long been the rule of this Circuit 


that intent to defraud, or-willful or reckless disregard 


| 


of the truth is an essential element of liability under 
10b-5, Lanza v. Drexel & Co., supra, 479 F. 2d at 1301, 1306. 
The correctness of that view can no longer be doubted 


in view of the adoption by the United States Supreme 


4 


Court in Ermst- & Ernst v. Hochfelder, U.S. 
96 S.Ct. 1375 (1976), of the same standard. No proof 
sufficient to bring H&S within the Ernst formula has 


been shown on this record. 


Accordingly, the complaint is dismissed and 
judgment is awarded to NYSE and H&S, and all cross- 


claims are dismissed. 
SETTLE ORDER. 


New York, New York 
June 30, 1976 
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ROBERT L. CARTER 
U.S.D.J. 
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P. I. duPONT, GLORE PORGAN & CO. 
(formerly Francis I. duPont & Co.) 


THIS AGREEMENT, made as of the close of business 


ALBRIGHT, MICHAEL J. CASSIDY, HARRY W. COLMERY, JR., 

CARLISLE C. CROSBY, JR., KINGMAN DOUGLASS, JR., DAVID 

B. DUVAL, ROBERT J. FRAIMAN, ROBERT W. GALE, BASIL B. 

GALLAGHER, ROBERT H. GLORE, SAMUEL A. HARTWELL, JR., H 
CHARLES J. HODGE, DANIEL D. JACKSON, ROBERT P. JOHNSON, 

ALBERT E. KOGLER, JANE R. LARKIN, FREDERICK W. LEICH, 

JAMES H. LYNCH, JR., DONALD J. MEYER, EDWARD A. MORGAN, 

III, WALTER A. RAMSEY, DONALD ROYCE, JR., BENJAMIN P. 

SANFORD, GUIDO “CLAPANI, MARSHALL SPECTOR and LOUIS J. 


on the 2nd day of July, 1970, by and among ARCHIE E. 
} 


ZIPPO, parties of the first part, RANDOLPH GUGGENHEIMER, 
JR., SEYMOUR KATZENSTEIN, PAUL L. KOHNS, MARSHALL S. 
MUNDHEIM and MYRON SIMONS, parties of the second part, 
MILTON C. ALTENBERGER, JOHN F. FENNELLY, J. RUSSELL 
PORGAN, HOWARD C. HIRSCH, CHARLOTTE KUX and ESTATE 

OF HARRIET GRACE SHELARE, parties of the third part, 
CHARLES %. PAY, MAURICE GLINERT, CHARLES M. HALE, 
GERALD '?. HODGE, CLIFFORD HOLLANDER, ANDRE LORD, 
RICHARD W. MILLAR, DANIEL T. PIERCE, ELY ROSS, AUBREY 
E. SAMPSON, ARTHUR H. SHAFFER and MILTON C. ZAIDENBERG, 
parties of the fourth part, and ali of the other present 
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partners of F. I. duPONT, GLORE FORGAN & CO., partics of 
the fifth part, 


WETNESSETH: 


WHEREAS the parties of the fifth part have 
been doing business as partners under the firm name of 
Prancis I. duPont & Co., pursuant to Articles of Limited 
Partnership dated January 1, 1969, as amended from time to 
time (said Articles as sc amended being hereinafter called 
the Partnership Articles’); and 


WHEREAS, it is desired by the parties to this 
agreement that the Partnership Articles be amended to 
reflect the following: 


(a) The admission of the pesties ef the first 


part as general partners. 

(ob) The admission of the parties of the second 
part as general and limited partners. 

{c) The admission of the parties of the third 
part as limited partners. 

(4) The admission of the parties of the fourth 
part as special partners. 

(e) Changes in general and limited capital. 

(f) Changes in the division of profits and 
losses. 

(ge) Changes in additional payments to limited 
and special partners. 

(h) Changes in stock exchange memberships. 

(1) The establishment of a Board of Directing 
Partners, a Finance Committees and an Executive Comittee 


and the appointment of a Managing Director. 
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(J) Changes in the Special Committee of the 
Partners. 

(k) The continuation of the business of the 
partnership under the firm name of FP, I. duPont, Glore 


Porgan & Co. 
(1) The restatement of the Partnership Articles. 


NOW, THEREFORE, it is agreed as follows: 


PIRST: Archie E. Albright, Michewel J. Cassidy, 
Harry W. Colmery, Jr., Carlisle C. Crosby, Jr., Kingman 
Douglass, Jr., David B. Duval, Robert J. FPraiman, Robert 
W. Gale, Basil B. Callagher, Pobert H.-Glore, Samuel A. 
Hartwell, Jr., Charles J. Hodge. Daniel D. Jackson, Robert 
P. Johnson, aibert E. Kogler, Jane R. Larkin, Frederick 
W. Leich, James H. Lynch, Jr., Donald J. Meyer, Edward 
A. Morgan, III, Walter A. Ramsey, Donald Royce, Jr., 
Benjamin F. Sanford, Guido Sclafani, Marshall Spector 
and Louis J. Zippo became general partners effective 


as of the close of business on July 2, 1970. 


SECOND: Randolph Guggenheimer, Jr., Seymour 
Katzenstein, Paul L. Kohns, Marshall $. Mundheim and 
Myron Simons became general and limited partners effective 
as of the close of business on July 2, 1970. 


THIRD: Milton C. Altenberger, John PF. 
Fennelly , J. Russell Forgan, Howard C. Hirseh, 
Charlotte Kux and Estate of Harriet Grace Shelare 
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became limited partners effective as of the close of 


business on July 2, 1970. 


FOURTH: Charles W. Fay, Maurice Glinert, Charles ij. 
Hale, Gerald T. Hodge, Clifford Hollander, Andre Lord, 
Richard W. Millar, Daniel T. Pierce, Ely Ross, Aubrey &. 
Sampson, Arthur H. Shaffer and Milton C. Zaidenberg 
became special partners effective as of the close of 


business on July 2, 1970.* 


‘ PIFTH: The number of units of general capital 
held by the several general partners shall be as set forth 
in the schedule attached hereto and made a part nereof 
entitled "General Capital." 


SIXTH: The limited capital contributions to 
the partnership of the limited and special partners shall 
be the amounts described in the schedule attachea hereto 
and made a part hereof entitled "Limited Capital." 


SEVENTH: The net profits ‘and losses of the 


partnership shall be shared in the manner provided in © 


the schedule attacned hereto and made a part hereof 


entitled "Division of Profits." 


EIGKTH: The limited and/or special partners 
listed in the schedule attached hereto and made a part 
hereof entitled "Additional Payments to Limited and 
Special Partners" shall receive the amounts therein set 


forth. 


104a 


NINTH: The partnership shali be represented 
by the persons listed in the schedule attached hereto 
and made a part hereof entitled “Exchange Memberships’ 
upon the floors of the exchanges therein indicated. 


TENTH: The Board of Directing Partners, the 
Executive Committee and the Pinance Committee shall 
consist of the persons named in the schedule attached 
hereto and made a part hereof entitled “Committees" 
and shall have the Chairmen and Vice Chairmen so designated 
in said schedule and the Managing Director shall be the 
person so designated in said schedule. 


ELEVENTH: The Special Committee of the Partners 
shall consist of the persons named in the schedule attached 
hereto and made a part hereof entitled "Special Committee 


of the Partners." 


TWELFTH: The parties shall continue the 
business of the partnership under the firm name of F. I. 
duPont, Glore Forgan & Co. and Pursuant to the provisions 
of the document entitled Articles of Limited Partnership 
of F. I. duPont, Glore Forgan & Co., July 2, 1970, attached 


hereto and made # part hereof. 


IN WITNESS WHEREOF the parties hereto have 
executed this instrument as of the Gay and year first above 


written. 


8/ Archie E. Albright 
APEH . ir 


8/ Michael J. Cassidy 
- Cass 


s/ Harry W. Colmery, Jr. 


s/ Kingman Douglass, Jr. 
Kingman Douglass, or. 


s/ David B. Duval 
va 


s/ Robert J. Fraiman 
e . Fraiman 


s/ Robert W. Gale 
er - vale 


s/ Basil B. Gallagher 
Basil B. Gallagher 


s/ Rober* H. Glore 
Robert if. Slore 


Hartwell, Jr. 


- $f Samuel A. . 
Samuei 4. Hartwell, Jr. 


8/ Charlies J. Hodre 


Charles J. Hodge 


8/ Danial D. Jackson 


a/ Robert P. Johnson 
ngon 


s/ Albert E. Xogler 


e/ Jane R. Larkin 
ane K. n 
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s/ Frederick W. Leich 
ric : 


s/ James H. Lynch, Jr. 
Yames A. Lynen, Jr. 
s/ Donald J. Meyer 
na . Neyer 


s/ Edward A. Morgan, III 
wa. . “organ, 


a/ Welter A. Ramsey 
eee Walter A. namsey 


s/ Donald Royce, Jr. 
na oyce, ur. 


s/ Benjamin F. Sanford 
Benjamin F. Sanford 


s/ Guido Eclafant an 
—" eal 


2/ Marshal: Spector 
oat ad 


s/ Louis J 2ippo 
Ouls J. wippo 


cece cern ee semen ee cee 


Partics of the First Part 


s/ Randolph Guggenheimer, Jr. 
Olph uuggenheimer, Jr. 


s/ Seymour Katzenstein 
@ymour Aatzenstein 


s/ Paul L. Kohnsa 


tas A 2 i Nm A LE ae. vee 
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s/ Marsh 

meee + qung hess 
s/ enon a 

vron Simons 


Parties of the Second Part 
s/ Milton C., sttnrszoes 
ton C. enbercer 
a/ John F. wi tea Santen a 
ohn F. Fenneily 
s/ J. Russell Por 
J. Russell Forgan 


SPECIAL COMMITTEE OF THE PARTNERS 


(Under Article THEN ILIETH) 


Edmond duPont 
Wallace C. Latour 


Edwin B. Peterson 


| 


nh a ti gee = ha, ny 


GENERAL PARTNERS 


we J 


dmond duPont 


———84 Jonny Adin 
enn Wd. Allyn 


s/ John J. Trask 
ohn J. Trask 


s/ James M. King, Jr. 
James M. Sing, 


8/ Austin J. Lyorie 
ustin J. Lyons 


s/ Harry A. Pujal: 
arry A. Pujal. 


s/ Edwin B. Peterson 
Edwin B. Peterso. 


s/ Harold A. Rousselot 
Harold A. Rousselot 


s/ Gordon R. Foote 


Gordon AR. roote 


aft Milton A Spes cher 
0 


~~ Milton ag 


eicher 


3/ Gourh W. Thompson, Jr. 
Gough W. Thomps son, Jr 


s/ Willis B. Hamilton 
[iis B. Hamilton 


s/ Wallace C. Latour 
a@iiace C. Latour 


3/ Toes W. Thompson 
8 W. Thompsor: 


3/ Howard C. Hirsch 
Howard Cc. Hirsch 9 


s/ Charlotte Kux 
arlotte ux 


s/ Jesse Sobol 


Jesse Sobol, cxacutor, nstate 


of Harriet Grace Shelare 


Parties of the Third Part 


s/ Charles W. Fay 
aries W. Kay 


s/ Maurice Glinert 
urice ner 


s/ Charles M. Hale 
aries lie aie 


s/ Gerald T. Hodge 
Uerala 1. nodge 


‘s/ Clifford Hollander 
or ollandcer 


s/ Andre Lord 
re Lor 


s/ Richard W. Millar 
char e ar 


aS or 
—s/Aubrey_E. Sampson—_. 
uorey &. campson 


s/ Arthur H. Shaffer 
ren Fi affer 


s/ Milton C. Zaidenberr. 
on C. sZaidenderr, 


Parties of the Pourth Part 


s/ Stanton W. Prederick, S 
Stanton W. Frederick, or. 
s/ Peter R. duPon 
Peter R. duPont 
s/ Andrew I. Namn 
Andrew 1. Hamm 


s/ Rebert J. Monahar 
overt J. .onahan 


s/ Mark J. Appleman 
Mark J. Appleman 


s/ Alfred Rhett duPont, Jr. 
Alfred Rhett duront, Jr. 


Lea Fat 


s/f C. Kelly Reynolds, Jr. 
: « Keliy Reynolds, vr. 


s/ Llewellyn P. Young 
eweliyn FP. Young .. 


s/ Arthur C. Person 
Arthur C. Person 


s/ James J. Hughes, Jr. 
ames J. Hughes, Jr. 


s/ Douglas L. Ayer 
ouglas L. Ayer 


: 
| 
’ 
: 
| 
. 


oo 


s/ William N. Allyn 
am ive yn 


s/ William W. Madden 
an e en 


‘g/ William A, Victor 
am A. Victor 


3/ Robert C. Diserens 


———Robert Cc. Diserens 
a/ Warren Ackerman, Jr. 
nn a aa 


s/ Alfred J. Rauschman 


Aifred J. Rauschman 


s/ Donald Mutterperl 
ona. nutterper 


s/ Samvel A. Gay 
amuel A. Gay 


s/ Rudolf Smutny 


Rudolf Smutny 


s/ Edmond R. duPont 


ners nn 


s/ C. Thomas Steffens 
» dnomas oteffrens 


s/ H. James Toffev 
- James Toffey 


s/ Phillip R. Clark 
Phillip A. ciark 


s/ Charles J. Jordan 
haries J. Jordan 


s/ Jerome D. Rosenstein 


Jerome D. Hosenstein 


&/ Ralph W. Williams, Jr. 
a@iph W. ams, Jr. 


s/ John C. Clark 


s/ Edward E. Moritt 
war - Moritt 


LIMITED PARTNERS 


s/ Edmond duPont 
md duPont 


3/ A. Rhett duPont 
e @ uron 


s/ Edmond duPont hie 
Edmond duPont as trustee under deed 
of trust of Benjamin B. duPont dated 
April 15, 1960 ; 


‘ and 


s/ A. Rnett duPont 
A. Rhett duPont as trustee under deed 


of trust of Benjamin B. duPont dated 
April 15, 1960 


s/ Julia W. Campbell 
ulia W. Campbe 


s/ Mary L. duPont 
e duPont 


s/ Clarence M. Galvin 
arence HM. Gaivin 


s/ Prank Keaner 
r ecner 


8/ Thomas A. Lewis 
e wis 
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a aaa wath verre 


William Turnb 
am Zurnd 


Har G. W ams 
arry G. ams 


s/ Williamson Pell 
amson re 


s/ Fred'k Lewis, Jr. 


Fred'k Lewis, Jr. 


s/ John H. Riley 
z ey 


s/ Erile F. iuPont 
Emile F. duPont, Trustee under deed 
of trust of Gough W. Thompgon, Jr. 
dated December 31, 1967 


s/ John A. FitzRandolph 
) . zRandolp 


s/ Edna M. Kendall 
na M, Ken 


s/ Nat Sandler 
4 er 


s/ Charles Moran, Jr. 


les Moran, Jr. 


SPECIAL PARTNERS 


s/ Edward A. White | 
ward A. White on 


s/ Hueh C. Wallace 
. a 78 


s/ Henry Stefanyv 


mry sterany 


s/ Harold G. sopetess 
- elstein 


s/ John S. French 
. Frenc 


s/ William R. Humphreys, Jr. 
William A. eas. ur. 


s/ Robert H. Anderson 
Hobert A. Anderson 


s/ George W. Elwell 
George W. Elwell 


s/ Georse W. Fellows 
orge W. Freilows 


s/ Roger D. Gabbert 
oger D. Gabbert 


s/ Stephen S. Head 
tephen 5. Hea 


s/ Phil A. Petitt 
- Petitt 


e/ Donald D. Parinelia 
> Farinelia 


A mE A A ete Mea ate CRONE GRAAL RRR. 
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c. nte 
ert L. Carpenter 


L. Padeett 
norman L. t 


G, Ber 
. Te 


W, Couch 
« Gous 


R. Dugan 
se . Dugan 


s/ Robert C. Dunwoody 
Robert C. Dunwoody 


s/ iloward 3B. Eakin 
ogee ey wae SmMEEAT 1 a 
Rowar’ 2. 26. 


s/ Thomas Franzes 
Tnorus ("arses 


s/ Bill Gardner 


Bili Jasdner 


s/ R. Wayne Homans 


s/ Duncan G. Jenaby 
an og. Jvensoy : 


s/ Richard J. McDonald 


s/ Rodert W. Plenge 


8/ George R. Smith 
orge R. h 


s/ Herbert E. Van Blarcum 
ert ©. Van dlarcus 


= 5 neti creme an + lie liar ti tind se et 


s/ &. Donald Yarkin 
. Dona arkin 


Parties of the Pifth Part 


GENERAL CAPITAL - 
Close of —* 
Suhr 2.1979 


Non-Voting 
Units 


Edmond duPont 2,239 
John J. Trask 107 
James H. King, Jr. 

Austin J. Lyons 

Harry A. Pujals 

Edwin B. Peterson 

Harold A. Rousselot 

Gordon R. Foote 


cam tar aie tn nme A 
ee ee es 


Milton A. Speicher 

Gough W. Thompson, Jr. 
wallace C. Latour 

Thomas W. Thompson 
Stanton W. Prederick, Sr. 


Peter R. duPont 


ee 


Andrew I. Namm 

John @. Allyn 

Willis B. Hamilton 
Robert J. Honahan 
Mark J. Applemat 
Alfred R. duPont, Jr. 
C. Kelly Reynolds, Jr. 
Lieweliyn P. Young 
arthur C. Person 
Jemes J. Hughes, Jr. 


His cmrintesak eid 7H 
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~ 
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GENERAL CAPITAL - 
Close of Business, 
Ju 0 

uu 


Voting Non-Voting Total 
Units. Units. Units 


68 72 
36 40 
40 
52 
40 
90 
52 
4s 


Douglas L. Ayer 
William N. Allyn 
William W. Madden 
William A. Victor 
Robert C. Diserens 
Warren Ackerman, Jr. 
Alfred J. Rauschman 
Donald Mutterperl 
Samuel A. Gay 
Rudolf Smutny, Sr. 
Edmond R. duPont 

Cc. Thomas Steffens 


4k 
4 
& 
& 
4 
& 
4 
4 
29 
au 


92° 


~ 
Ls 


67 
67 
a5 
45 
a5 


H. James Toffey 
Phillip R. Clark 
Charles J. Jordan 
Jerome D. Rosenstein 
Ralph W. Williams, Jr. 
Edward E. Moritt 
John C. Clark 
Paul L. Kohns 
Marshall S$. Mundhein 
Seymour Katzenstein 
Robert J. Frainan 
Myron Simons 
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GENERAL CAPITAL - 
Close of Business, 
July 2, 1979 

nu 


ee ee en 


Voting Non-Votine 
Units oo 


Marshall Spectcr 16 
Jane R. Larkin 36 
Guido Sclafani 26 
Randolph Guzgenheimer, Jr. ; 16 


Edvard A. Morgan, III 16 


archie E. Albright 
Charles J. Hodge 
Harry ¥. Colmery, Jr- 
Kingman Douglass, Jr. 
Daniel D. Jackson 
James H. Lynch, Jr. 
Louis J. Zippo 

David B. Duval 
Albert E. Kogler 
Walter A. Ramsey 
Michael J. Cassidy 
Carlisle C. Crosby, Jr. 
Basil B. Gallagner 


cae eee the tes et yt et el tt LE CCA CC LO A LLL LALLA ALL LLLLAL ALAA AAA. 
a tat 


Robert H. Glore 

Samuel A. Hartwell, Jr. 
Prederick W. Leich 
Donald J. Heyer 


ae = — 
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; GENERAL CAPITAL - 
a Close of Business, 


sunt +4 1970 
nue 


Voting Non-Voting 


Units Units 
Donald Royce, Jr. 15 158 
Benjamin FP. Sanford 4: 37 
Robert W. Gale 4 32 
Robert P. Johnson ved. She 48 


TOTAL 1,365 11,663 


Total 
Units 


173 

41 

35 
athe 

13,028 


DIVISION vF PROFITS - 
Close of Business, 
Ju 0 


(The o° " of the firm are prorated among 
the “a... ing units of general capital. 
Eac. Ken vartner is entitled to receive 
the sha. of the profits indicated below.) 


Edmond duPont 2,732/13,028 


Jonn J. Trask 

James |i. King, Jr. 
Austin J. Lyons 

tiarry A. Pujals 

Edwin B. Peterson 
Harold A. Rousselot 
Gordon R. Foote 
'4lton A. Sneiche: 
Gourh ‘!. Thomoson, Jr. 
Wallace C. Latour 
Thomas ‘i. Thompson 
Stanton . Frederick, Sr. 
Peter R. duPont 

Andrew I. Namm 

Jonn W, Allyn 

Willis 3. Hamilton 
Robert J. ilonanan 
ark J. Annleman 
Alfred R. duPont, Jr. 
C. Kelly Reynolds, Jr. 
Lleveliyn P. Young 


112/13 ,023 
306/13 ,028 
100/13,028 
100/13 ,028 
201/13,028 
340/13,028 
100/13, 028 


* 201/13,028 


22/13 ,028 
225/13,028 
201/13,028 
84/13,028 
398/13 ,928 
90/13,028 


1,260/13,02¢ 


136/13, 028 
81/13 ,028 
90/13 ,028 

309/13 ,028 
65/13, 028 
61/13,028 


| 
| 
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DIVISION OF SROFITS 
Closs of Susiness, 


Jury 241970 __ 
ontinue 


Arthur C. Person 

James J. "uches, Jr. 
Dourlas L. Ayer 
YLllian N. Allyn 
Willian 4. Madden 
William A. Victor 
Robert C. Diserens 
Varren Ackerman, gp. (2) 
Alfred J. Rauschman‘2) 


Donald Hutterger1‘2) 


‘Samuel A. Gay‘1) - 


Rudolf Smutny, sr. ‘2? 


(1) 


Zdmond R. duPon 
CG. Thomas Steffens 
H. James tetfey 2) 
Phillip R. Clark 
Charles J. Jordan 
Jerome D. Rosenstein 
Raloh . “iiliams, dr. 
Zdward E. iloritt 

Jonn ¢. clark’?? 


Paul L. Keluns ‘3? 
Marshall S. tundneim'?) 
Seymour Katzenstein’>) 


Robert J. Fraiman‘3) 


81/13 .028 
90/13 ,028 
72/13 ,0268 
40/13 ,026 
40/13,028 
§2/13,028 
40/13,028 
90/13,028 
§2/13,028 
45/13 ,028 
201/13 ,028 
92/13 ,028 
307/13,028 
67/13 ,028 
67/13 ,028 
45/13, 028 
45/13, 028 
4§/13 ,028 
45/13, 026 
89/12 ,028 
26/13, 028 
307/13 ,028 
307/13, 028 
38/33,028 
230/13, 023 


reer mere eens deanna tector 
ee ee ee 
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DIVISION OF PROFITS - 
Close of Dusiness, 


July 2, iss 
ontinue 


iivron Simone? 


Narshall soector'>) 


Jane RP. Larkin(3) 


Guido Selafant ‘>? 


Randolph Guerenheimer, 
13) 


Edward A. iforzan, II 
Archie E. Alprient(3) 


Charles J. Hodge (3) 
(3) 


(3) 


Harry i. Colmery, Jr. 
Kingman Douclass, Jr. 
Daniel D. Jackson'3) 
Janss H. Lynch, gr.$3) 
Louis J. zippe'3) 


pavid B. Duval?) 
(3) 


(3) 
(3) 


Albert E. Kogler 
Walter A. Ramsey 


iMichael J. Cassidy 


Carlisle C. Crosby, gr. 63) 


Basil B. ceilsiner >> 


(33 
Robert H. Gle~s 


Samuel A. Hartwell, se.) 


Prederick W. veich‘3) 
(3) 


(3) 


Donald J. “eyer 
Donald Royce, Jr. 


4o/13,028 
20/13 ,028 
40/13 ,028 
30/13,028 


20/13,028 


20/13, 028 
446/13 ,028 
294/13 ,028 
288/13 ,023 
288/13,028 
288/13 ,028 
173/13, 028 

46/13 ,028 


. 41/13,028 


29/13,. 28 
29/13,028 
35/13,028 
46/13 ,028 
35,/13,028 
98/13,028 
173/33,028 
115/23 ,028 
41/13, 028 


173/13,028 


ere ee 


aw ee 


mee 


ee a 


ee ewe Rk te ee amen sm eencenoae, — elrey <une - ee 
apap 


Lee 


Robert ws. Gale'>? 35/13,028 


Robert ?. Johnson‘3) 52/13, 028 
Total 13,028/13,028 


Such vartner will ot share in losses or re- 
coveries taken into account after the date of 
his admission to the firm with respect to items 
which were included (or which 1f known would 
have been included) in the following accounts 
of Prancis I. duPont & Co. as of December 31, 


1969: 
1. "Fail" proolem accounts. 


2. Short positions in stoc« dividend accounts. 


3. Extraordinary debits in dividend recelv- 
able accounts. 


oi Gisela aoe ames 


4. The net losses of liauidations of avar 
and under positions resulting from avilt 


count. 


5. Other undisclosed “suspense” account. 


Such losses shail be borne, and such recoveries 
shared, by the cartners who were general partners 
of Francis I. du2ont & Co. on January 1, 1969, 
and in proportion to their interests in profits 
and losses as of such date. 


(2) Such partner will not share in losses until 


Nay 1, 1972 or until the number of units of 
general capital held by him exceeds 20, whichever 


is earlier. 


Such partner: 


- (a) W422 not share in losses or recoveries, 
ineluding but not Limited to losses or re- 
coveries in the specific accounts listed in 


Note (1) above, taken into account after the 


DIVISION OF PROFITS - 
Close of Business, 
July 2, 1970 
(Continued) 
3enjamin F. Sanfora'3) 41/13,028 


> 
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DIVISION OF PROFITS - 
Close of Business, 
July 2, 1970 

ontinu 


NOTES: (Continued from p. 4) 


date of his admission to the partnership 
which are attributable to operations of 
Francis I. duPont & Co. prior to the close 
of business on ‘uly 2, 1970. 


(b>) Will participate only to the extent of 
20% of his share in net losses, af any (calcu- 
lated so as to exclude the losses and recoveries 
referred to in the preceding paragraph), realized 
by the partnership during the period beginning 
as of the close of business on July 2, 1970 and 
ending as of the close of business on December 32, 
1970. The balance of such losses shall be borne 
by the holders of the units of general capital 
which participate fully in the partnership's 
losses during such period. 


(ec) Will participate in nrofits of the firm only 
to the extent that such nroc!ts axceed the amount of 
the losses referrea to in the orecading para- 


greph unich are epangcevrei pursuant to such 
parazcaph. . 


(a) Effective as of the sonnencement of 
business on January 1, 97), vill, except to 
the extens otherwise heretnovelfore provided, 
participate fully in future nrerlts and losses. 


ne eR EO A ON we ae mee 


Name 
Edmond duPont 


A. Rhett duPont 


— 


Edmead curonn. ud 
A. Ahese duvonc, 
jlae trusters unter 
| dees ef: Senjaain 

B. GuPont dated 

April 15, 1960 


Julia W. Campbell 


Harold G. Edelstein 


Mary L. duPont 


LIMITED CAPITAL 
Close of Business, 


July 2, 1970 


Limited Contribution 


Stocis listed on the New York Stock 
Exchange having an approximate market 
value on December 31, 1969 of 3105,000. 


United States Government bonds having 
an approximate market value on Decem- 
der 31, 1969 of $12,600, state, county 
and other municipal bonds having an 
wppraximate market value on said date 
«2 £792,150, stocks listed on the 

Mew York Stock Exchange having an 

app c’oximate market value on said date 
of $2,012,244 unlisted securities 
xaving an approximate market value 

on said date of $71,170 and $43,623.03 | 
cash, together with a Secured Canital 
Note for #215,000 secured by etecks | 
listed on the New York Stock Rzchange 
having an approximate market value on 
satd date of $156,648, unlisted securi- 
ties asving an approximate ma.iiet value 
on said date of $13,309 and $13,098.22 
casa. . 


Stocks listed on the New York Stock 
Exchange having, an approximate 
worket value on December 31, 1969 
of $417,564, ; 


Stocks listed on the New York Steck 
Exchange having an approximate 
market value on December 31, 1969 
of $764,582. 


$25,000 cash and Secured Capital Notes 
for $79,000 secured by state, county 
and other municipal bond having an 
approximate market value on December 31 
1959 of $56,600 and stocks listed on 
the New York Stock Exchange having an 
approximate market value on said date 
of $15,100. . 


State, county and other municipal 


_ bonds having an approximate marke 


fe 
value on December 31, 1969 of $640,700, 
stocks listed on <e New York Stock 
Exchange having an approximate market 
value on said date of $488,000 a:.d 
$915,727.72 cash. 


Clarence M. Galvin 
Frank Hegner 
Thomas A. Lewis 


William Turnbull 
Hassty G. Wil? .ams 


Edward A. White 


LIMITED CAPITAL 
Close of Business, 


July 2, ze 
ont inued 


Limited Contributic: 


State, county and othe= my ~ sipal 
bonds having an approxint market 
value on December 31, 1969 to $26,750, 
stocks listed on the New York Stock 
Exchange having 4n s=croximate market 
value on said date of $213,651, stocks 
listed on the “idwest Stoc ‘xchange | 
having an coproximate marke. valus on 
said date of $8,652, unlisted securi- 
$ies having an approximate mz ket 
walue on said date of *’2,360 and 
$205,200.01 cxsh. | 


{ 
| 
Stocks listed on the the Naw York Star 


so eer emcee SS 


Exchange having an approximate marke 
value on December 31, 1969 of $135,363 
and $241.09 ¢ush. 


State, county and other municipal. 
bonds heving an approximave marke® 
value on December 31, 1969 of 
$229,500, stocks -isted on the 
New Yorx Stock Exchange havi. © 
approximate market value on sate 
pron of $536,284 and 3591,467,1¢ 
cash. 


State, county and other municipal 
bonds having an approximate marke’ 
value on December 31, 1969 of $67, °° 

stocks listed on the New York Stock j 
Exchange having an approximate market 

value on said date of $156,347, un- | 
listed securities having an oe 


market value on said date of $32,100 
and $3,919.24 cash. 


enemas cocni (abil 


$1,000 cash. 


United States Government bonds 
having an approximate market vaiue 
on December 31, 1969 of $6,720, 
state, county and other municipal 
bonds having an cy: reximate market 
value on said dats ~f $20,900, and 
atocks listed on the New York Stock 
Exchange having an approximate 
market value on said ‘ate of. $700. 


LIHITED CAPITAL 
Cliese of sg ih 


Ju 

(Continued) 
Name Limited Contribution 
Hugh C. Wallace $50,000 cash. 


Williamson Peli, Jr. Stocks listed on the New York 
Stock Exchange having an approxi- 
mate market value on December 31, 
1969 of $833,655 and $1.87 cash. 


Emile ¥. duPont, $235,000 cash. 
as Trustee under 

trust indenture dated 

Desember 31, 19C7 


Robert H. Andersor $20,000 cash; 35,000 Note. 
George W. Elwell $25,000 cash. 
George W. Fellows $25,000 cash. 
Roger D, Gabbert : $25,000 sash. 
Stephen S. “ead $20,000 cash; $5,009 Note. 
Phil A. Petitt $25,000 cash. 
meee F. Ben-ci. $25,000 cash. 
Jerry P. Oakley $25,000 cash. 
Donald D. Farinella $20,000 cash; $5,000 Note. 
Robert L. Carpenter $25,000 cash. 
Norman L. Padgett $25,000 cash. 
John S. French - $25,000 cash. 
William R. $25,000 cash. 


Humphreys, Jr. 


Pred'k Lewis, Jr. State, county and other municipal 
bonds having an approximate market 
value on December 31, 1969 of 
$432,550, stocks listed on the 
New York Stock Exchange having 
an approximate market value on 
said date of $452,211 and 
$940 275 -86 cash. 
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at Sandler 


les Moran, Jr. 


ohn H. Riley 
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LIMITED CAPITAL 
Close of Business, 
Ju. 2 79 
Continued 


Limited Contribution 


State, county and otner municipal 
ponds having an approximate market 
value on December 31, 1969 of 
$305,200; stocks listed on the 
New York Stock Exchange having an 
approximate market value on said 
date of $1,640,000. 


State, county and other municipal 
vonds having an approximate market 
value on December 31, 1969 of 
$84,950, stocks listed on the 

New York Stock Exchange having 

an approximate: market value on 
seid date of $220,793, unlisted 
securities having an epproximate 
market value on said date of : 
$477,095 and $200,000 cash. 


Stocks listed on the New York Stock 
Exchange having an approximate 

market value as of December 31, 1969 
of $155,746; United States Government 
bonds having an approximate market 
value on said date of $32,000; 
unlisted securities having an approzi- 
mate marxet value on said date of 
$24,435 and $115,000 cash, together 
with a Secured Capital Note for 
$77,000 secured by stocks listed on 
the New York Stock Exchange having 
an approximate market value on said 
date of $37,584; stocks listed on 
the American Stock Exchange having 
an approximate market value on said 
date of $2,050, unlisted securities 
having an approximate market value 
on said date of 318,150 and $5.72 
cash. 


State, county and other municival 
bonds having an approximate market 
value on December 31, 1969 of 
$54,400, unlisted securities having 
an appreximate market value on said 
date of $16,000 and $526,201.38 cash. 


| 
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LIAITED CAPITAL 
Cluse of Business, 
70 


(Continued) 
Name Limited Contribution 
Donald L. Graham Stecks listed on the New York Stock 


Exchange having an approximate 
market value on December 31, 1969 
of $267,202, unlisted securities 
having an approximate market value 
on said date of 3106,117 and 
$82,277.33 cash. 


John A. PitzRandolph State, county and other municipal 
bonds having an approximate market 
value on December 31, 1969 of 
$3,800, stocks listed on the 
New York Stock Exchange having 
an approximate market value on 
said date of $628,680, unlisted 
securities having an aoproximate 
market value on said dave of 

. $13,200 and $45,472.50 cash. 


Edna M. Kendall United States Government bills 
having an approximate market value 
on December 31, 1969 of 357,600, 
state, county and other municipal 
bonds having an approximate market 
value on said date of $665,800 and 
$7,231.20 cash. 


x A. Philip Megna Stocks listed on the New York 
Stock Exchange having an app. oximate 
market value on December 31, 1969 
of $131,000, unlisted securities 
: having an approximate market 
value on saic date of $4,000 and 
$24,849.98 cash. 


Howard G. Berg $25,000 cash. 


Don W. Couch $25,000 cash. 
Joseph R. Dugan $25,000 cash. 


Robert C. Dunwoody $10,000 cash; $15,000 Note. 
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LIMITED CAPITAL 
C:ose of Business, 
9 


(Continued ) 


Name Limited Contribution 
Howard B. Eskin $10,000 cash; $15,000 Note. 
Thomas Franges $25,000 cash. 

Biil Gardner $25,000 cash. 

Robert D. Gordon $10,000 cash; $15,000 Note. 
R. Wayne Homans $25,000 cash. 

Duncan G. Jensty $25,000 cash. 

Richard J. McDonald $25,000 cash. 

Robert W. Plenge $25,000 cash. 

George R. Smith $25,000 cash. 

Hervert E. Van Biar us $25,000 cash. 

L. Donald Yarkin $20,000 cash; $5,000 Note. 
Paul L. Kohns $593,000 cash. 

Marshall S. Mundheia $593,000 cash. 

Seymour Katzenstein $38,000 cash. 

Myron Simons $60,000 cash. 

Charles M. Hale $10,000 cash. 


Randolph Cuggenheiuer, Jr. $50,000 cash. 
Howard C. Hirsch $400,0°? cash. 


Andre Lord $30,000 cash. 
Ely Ross $200,000 cush. 
- Daniel T. Pierce $400,000 cash. 


LIMITED CAPITAL 
Cipae ef Business, 
(*) 


Name 

Clifford Hollander 
Milton C. Altenberger 
Milton C. Zaidenberg 
arthur H. Shaffer 
Aubrey E. Sampson 
Maurice Glinert 


Estate of Harriet 
Grace Sheiare 


Charlotte Kux 
John F. Fennelly 


J. Russell Forgan 


Charles W. Fay 


Gerald T. Hodge 


‘Richard W. Millar 


Limited Contribution 
$400 ,0C0 cash. 


$100,000 cash. 
$25,000 cash. 
$250,000 cash. 
$50,000 cash. 
$50,000 cash. 
$50,000 cash. 


$25,000 cash. 


3,330.48 shares of Glore Por 
Staats Incorporated $7 Cumula- 
tive Preferred Stock with no 
readily ascertainable market 
value. 


3,241.45 shares of Glore Fors 
Staats Incorporated $7 Cumula- 
tive Preferred Stock with no 
readily ascertainable market 
value. 


1,623.57 shares of Glore Forg 
Staats Incorporated $7 Cumula- 
tive Preferred Stock with no 
readily ascertainable market 
value. 


547.14 ghares of Glore Forgan 
Staats corporated $7 Cumula~ 
tive Preferred Stock with no 
readily ascertainable market 
value. 


3,900 shares of Glore Porgan 
Staats Incorporated $7 Cumula- 
tive Preferred Stock with no 
readily ascertainable market 
value. 


ADDITIONAL PAYMENTS TC LIMITED A!D SPECIAL PARTNERS 
‘Close of Business, July 2, 1970 
Article EIGHTH of. the Articles of Limited 

Partnership provides that the partnership shall pay to 
each limited or special partner listed in this schedule 
the amount herein provided. Said amount shall be 
determined by applying the percentage set forth opposite 
the name of each partner listed below to the sum of 
(4) the net profits of the partnership (as defined in 
Article TENTH but before deduction of the amounts pay- 
able under this schedule) and (ii) the aggregate stated 
par value of all dividends received by the partnership 


in stock of a corporate affiliate declaring the same 
(other than dividends paid in the sane class of stock . 
with respect to which the distribution is made). 


Name Percentace 
A. Rhett duPont ‘2) 3.653% 
Hugh C. Wallace 21% 
Henry Stefany +108 
‘ | Donald L. Graham fo ae 
William R. Humphreys, Jr. 015% 
Harold G. Edelstein 215% 
: John S. French 215% 
Emile F. duPont, Trustee #,3525% 
A. Philip Megna 215% 
Robert H. Ander-on 015% 
F Georre W. Elwell 015% 


George W. Fellows 015% 
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® put not less than $1,175 per month. 


ADDITIONAL pg TO LIMITED AND SPECIAL PARTNERS 


e of Business, July 2, 1979 
ntinue i 

Name Percentage 
Roger D. Gabbert «15% 
Stephen S. Head 215% 
Phil A. Petitt 215% 
John A. FitzRandolph 215% 
Donald D. Farinella 015% 
Charles F. denzel, Jr. 015% 
Jerry P. Oakley 015% 
Robert L. Carpenter .158 
Norman L. Padgett 015% : 
Charles Morar. Jr. 1.4743% 
Howard G. Bg it ‘ 
Den W. Couch 3 
Joseph R. Digan 29% 
Robert C. Dunwoody : -13 


Howard B. Eskin 


Thomas Franges 
Bill Gardner 


Robert D. Gordon 


R. Wayne Homans 


Duncan G. Jensby 
Richard J. McDonald 


Robert W. Pienge 
George R. Smith 
Herbert E. Van Blarcum 
L. Donald Yarkin 
J. Russell Forgan 


ACOITIONAL PAYMENTS TO LIMITED AND SPECIAL PARTNERS 
Cc Business, Ju 2, 1970 
ontinue 


rane : Percentare 
John F. Fennelly 224us 
Richard W. Nillar 22445 
Gerald T. Hodge -0641% 


Howard C. Hirsch 625% 
Paui L. Kohns 09375% 
Marshall S. Mundheim -9375% 


The amount payable to A. Rhett duPont shall be 
determined by applying the percentage set frarth 
ezposite his name to the sum of (1) the net pro- 
fits or losses of the partnership (as defined in 
Article TENTH but before deduction of the amounts 
payebdle under this schedule) and (11) the net 
after-cax profits or losces of all its incorporated 
vshsidtirace, wita the one exception stated belo. 


For tha atrnoses of this parasranh the computation 
of tne atennt of net profits of the partnershin 

on vhicn A. Phett duPont 4» to be paid his arreed 
perse: cars ghall be made a. L? the partnership's 
ret prosits aud the corporate after-tsx net profits 
ef all .2 its incorporated subsidiaries had teen 
computa: on a consolidated tasis. A. Rhett duPont 
shall be paid annually 3.653% of net profits so 
computed, regardless of whether or not any after- 
tax net profits of incorporated subsidiaries had 
been distributed. 


The exception referred to above concerns Wall Street 
Leasing Corporation. So lone as the business of 
that Corporation is not different in nature from 
its business as of January 1, 1970, A. Rhett duPont 
shall be entitled to receive 3.653% of its net 
profits only to the extent that said net orofits 
are distributed to the firm in cash, stock or other 
form. If the business of Wall Street Leasinz 
Corporation should be changed :° as to be different 
from its business as of ‘anuary 1, 1970, then from 
and after the date of such change this Corneration 
shall cease to be an exception and A. Rhett duPont 
shall receive 3.653% of the net profits of said 
Corporation whether or not the same are distributsd, 
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EXCHANGE NEHBERSHIPS 


dane 
# Austin J. Lyons 
® Alfred Rhett duPont, Jr. 
&® dsarry A. Pujals 

Robert J. rionahan . 
Varren Ackerman, Ir, 2) 
Fdward £. vortst!t) 
Robert J. Praiman'?? 
“arsnall Spector?) i York 
Jane R. Larkin York 
Louis J. Zippo York 
David B. Duval ' Hew ork 
Andrew I. ilamm American 
william id. Allyn American 
Rosert C. biserens American 
vonald tutserperi ‘2? American 
iidehnael J. Cassidy American 
Albert EB. xogier'?) Pacific Coast 


“Yelter A. Ramsey Midvest 


© embership nurchased, direstly or ind!wveccly, 
with funds advanced oy the partnership. 


¢ 


OTE: 

(1) Sntitled to receive interest computed monthiz 
at the rate fixed from time to tine by the 
Pinence Coemittee on the maricet value of such 


membership as reflected on the records of the 
exehange in whieh euch membershiv is i:eid. 
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COMMITTEES 


Hanargine Director 
Wallace C. Latour 


‘ 


Board of Directing Partners 
J. Russell Forgan, Honorary Chairman. 


Edmond duPont, Chairman; 

Harold A. Rousselot, Vice Chairman; 
Gough W. Thompson, JP., Secretary; 
Archie E. Aisrigcht; 

Jonn W. Allyn; 

Harry W. Colmery, Jr-3 

Kingman Douglass, 2.3 

Alfred R. duPont, JPe5 

Peter R. duPont; 

Robert J. Fraiman; 

Stanton W. Frederick, &r.; 

Charles J. Hodge; 

_ Daniel D. Jackson: 
Seymour <atzenstein; 
Wallace C. Latour; 

Pani L. Konns; 
Marshall S$. Mundheim; 
Andrew I. Nemm; 

arthur C. Person; 

Sdwir, B. Peterson; 
alfred J. Reuschman; 
Wilton A. Speicher; ané 
Thomea W. Thompsor 
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COMMITTEES 
‘oneinued) 


Finance Comnittee 
Edmond duPont, Chairman; 
Gough W. Thomoson, Ir., Secretary; 
Archie E. Albright; 
John W. Allyn; 
Charlies J. Hodre; 
Paul L. Kohns; 
Wallace C. Latour; and 


Milton A. Speicher. 


James H. Lynch, J-; Secretary; 
Harry ¥. Colmery, JF-i 

Kingman Douglass, IPs 

Peter R. duPont; 

@Ropert J. Fraiman; 

Daniel D. Jack#on; 

Wallace C. Latour; 


Executive Committee 
Arehie E. Albright, Chairman; 


Edwin B. Peterson; and 
Tnomée W. Thompson. 


* Fern expires Juiy 3, 1973- 


Notice of Appeal 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


eee ca ae ce nk oO om OY Soe TO eS eS Oe ES a ED Cd ne DE oe a mm ee 


HOWARD C. HIRSCH, PAUL &%. KOHNS and & 
MARSHALL S. MUNDHEIM, 


Plaintiffs, 
-against- 
EDMOND duPONT, WALLACE C. LATOUR 
MILTON A. SPEICHER, FRANCIS I. duPONT 
& CO., F. I. GuPONT, GLORE FORGAN & 
; CO., GUPONT GLORE FORGAN INCORPORATED, 
| BASKINS & SELLS and NEW YORK STOCK 
EXCHANGE, INC. 


Defendants. 


PLEASE TAKE NOTICE that. Howard C. Hirsch, Paul L. 

. Kohns and Marshall S. Mundheim, plaintiffs in the above- 

| entitled action hereby appeal to the United States Court of 

' Appeals for the Second Circuit from so much of the judgment 

i and order entered in this action on August 3, 1976 as dismisses 
' the amended complaint herein and from the order entered in this 
| action on June 5, 1975 incorporated within the aforesaid 
judgment in accordance with the provisions of Rule 34ib) of 

the Federal Rules of Civil Procedure. 


or 
Attorna:s for Pisintiffs 
339 Madison Avenue 

Yew York New York 10017 
(2233 662-3200 


Gated: New York, Mew York 
auguet 31, 1976 
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Lill-direct 
Me. Liil; what is your profession? 
I ama certified public accountant. 
How longa have you been one? 
I hae been with the firm 21 years. 
have been certifiec for. approximately 15 years. 


Is Haskins & Sells one of the large accounting 


Yes, it is. 
Q Has it had corsiderable experience in 
securities firm work? 
A Yes, it has. 
Q Approximately how many partners in Faskins 
Sells? 
Worldwide approximaely 400. 
And in the New York office? 
Approximately 50. 
Has your work been concentrated in che securitie:. 
field? 
A Yes, t have spent more than half of my total 


time in the securities industry. 


9 Does that include audit work for membar firms? 


A Yee, it does. 
Q Could you tell the Court a few of the majer 


member firms far whom you have done audit work? 


' Lill-direct 30 
A I have done audit work for Merrill Lynch, 
Bache, E. F. Hutton, Francis I. duPont. Many others. 
Q Was duFont a large firm at the time this cave 
was involved, 1968, '69 and '70? 
A Yes, it was. 
Q One of the larger firms on Wall Street? 


A Certainly one of the largest ten. 


Q And principally in terms of branch offices and 


volume, is that correct? 

A Yes. 

MR. BROOKS: Your Honor, I am juang to ocoject 
to the quesi.on. I am not sure what “Mr. Creshy : :as by 
volume. 

T4AE COURT: Well, apparently Wr. J.das 
understood it. : 

MR. CAMBY: I was dis‘ inguishing between 
weizlth or net worth and volume of business and size of 
operations. 

THE COURT: All right. 

Q How long prior to 1969 -- excuse me -~ how 
leng prior te June ‘70 had you been doing the dufont work? 
June 1970. 

A Approximately one year. 

Q Were you the partner in charge of the awit 


cmr Lill-direct at 
of duPont which took place as at September 28, 1969? 
A No, I was not. 
re) What is the name of that partner? 
A Harold Petrillo. 
Is Mr. Petrillo active with Haskins & Sells? 
No, he is retired. 
When did he verive? 
I believe it was sometime in 1970, '7.,. 


P’a you work on the 1969, September 28, 1969 


A Yes, I did participate. That was the year 
of transition from Mr. Petrillo to myself. 
9 So then you partacipated. if I may, as a 
responsible partner in that? 
A I am not sure what you mean by a responsible --~ 
G Well, did you share a part of the responsi- 


bility with Mr. Petrillo? 


A No, I did not. I was developing a backaround 


so I cculd take over that responsibility the following 
year. 

Qo Then you say Mr. Petrille was the responsible 
partner? 

A Yen, sir. 


2 tut you were a partner? 
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45 
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A The security count. is made to a stcck record . 
which shows the accountability for the shares of stack 
that are said to be in each physical location. We count 
the securities in each physical location and agree it 
to the amount show on the stock record. If the fecount 
is greater than the amount hice On the stock record it is 
referred to as a long difference. If the count is less 
than the amount shown on the stock record we refer to that 
as a short difference. 

Q Going to the question of the stock record, does 
that record show what the firm's records indicate should 
be cwned by the various customsrs or proprietary accounts 
or other positions in the firm? 

A The stock record is a balanced record that shows 
on one side the amership of the securities. That is re- 


ferred to on the long side. And it shows on the other side 


to as the short side. A stock record should be in balance 


for each security. 


@ “hen you meosure the actual count against the 


| 
the physical: location of the securities, and that is referred: 


| 


stock record, and you find that you happen to have physically’ 


more shares or evidence of physical shares than arse indicated 


for that particular stock, say ATa? or General Metore~.- 
if you have wore shares than your stock record indicate are 


5 
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in various positions ownership accounts in the fivm,do you say 
you have a long difference? | 
A Yes, sir. , 
THE COURT: He just told us that, Mr. Camhy. 
He just told us what that means. Do we have to have that 
in the record twice? He has explained it. 
MR. CAMHY: Very well, your Honor. 
I guess, your Honor, my problem is that when 
I hear it it sounds much more opaque than az I envision it. 
THE COURT: I thought he explained it very well. 
MR. CAMHY: May 1 proceed with one more question, 
please, — Honor, and I will try not to hammer too much 
at any of these. 
Q If your record indicates you should have more 
of a particular issue than you find on your count do you 
find that a short difference? 
Lf we count less than the amount shown oa the record? 
Yes. | : 


It is a short difference. 


| 
| 


Ie it possible that all of your long d/fferences-- l 
that is, securities -- do net relate to your short differences? 
That ia to say, is there any necessary relationship between | 
securities differences long and socurities differences short? 


Could they be different securities, different sccounts, 


146a 
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representing different problems? 
A Yes, sir. ) | 
MR. HYDE: I object to the form of the quertion. 


XI find it hard to understand. 


MR. HYDE: If the witness understands, I withdraw 
the objection. 
THE COURT: I think I understand, toc. 


MR. CAMBY: The witness understood it. 7 
MR. HYDE: I'm sorry. | 


Q Sc then it is possible to have a mass of svenceesng 


long differences which conceivably might bslong to certain 
people who don't even know, or might belong te yourseof, 
if you are the brokerage firm, and it is also possibie 
at the same tims to iiave a group of short differences wher 
people are entitled to securities which you physically 
don‘t have and which you may have to go out and get? 
_ MR. HYDE: Your Honor, are we talking about 

the same stock or different stocks? That is one cf the 
problems I have with the question. 

THE COURT: i gather we are talking about 
the brokerage houses inventory of what stocks it has; what 
obligations it nas, and so forth. We are not talking 
about the came stock, I gather. 

MR. HYDE: Mr. Camhy's question, the difficulty 
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mdh Lill-direct 48 
I have with it, is I don't know if he is referring to 
a single security such as AT&T or the aggregate of all 


the securities held by the firm. 


the aggregate securities held by the firm. 
MR. CAMHY: That's correct, your Fe.or, 


THE COURT: If it means something «ize you better 


MR. CAMHY: No, I am talking about what your 


Honor said. 


A Now I am confused. It is possible to have a short 


— 

THE COURT: I assumed that he was talking about | 
| 

| 

| 

| 

f 


difference in General Mvtors and a long difference in 
American Telephone that do not relate to each other. 

Q Could you have a short difference in General 
Motors and a long difference in General Motors after a 
count in an audit? 

A Not in the same position. 

Q Mo, I didn't think so. So that if you had differe 
you would have securities which at least initially, prima 
facie, don't seem to relate to each other? That is your | 
long differences would be a wet of securities which you tried | 
to match to each other and can't? | 

A That is possible. There are rolationshigse. You , 


may have a short difference in General Motors and a long 
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mdh Lill-direct 49 


difference in General Electric which ultimately are 


determined to relate to each other. 

Q Yes, I understand that. 

A By the same token you may have long and shart 
differences that are ultimately determined not to relate 
to each other. 

Q But prima facie -- that is, starting with the 
difference which you have not been able to research to 
an identifiable mistake -- there is'no apparent relation 
between your General Motors over and your Gencral Electric 
under? They don't offset each other in any way? 

A Prior to research, no. 

Q Is it the purpose of research to try to identify 
the source of the cifference? 


A Yes, sir. 


3 


Q Is it the purpose cf research to try to find 
the event or transacti=m which caused the error to occur 
and thereby adjust the error? 

A Yes. 

Q Mr. Lill, what is meant by the phrase used in many 
of these documents called “unsecured customer's accounts"? 

A An unsecured customer account is an sccount 


which has a debit balance for money or a shcxt position 


SPreeetFF & Ss 


indicating that the account owes either money or stock, 
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THE COURT: The objection is overruled. 

(Plaintiff's Exhibit 218 was received in 
evidence) 

Q In doing your audit for 1969, year ended 
September 28, 1969, was it part of your audit function 
to inquire ec* the firm what -- 

, MR. HYDE: I object to the form of the 
onto. I think Mr. Camhy misspoke himself. He 
is speaking ~f an aviit for the year ending September 
28. There . -* no audit for the year ending. There 
was anaudit as of a particular date, not for a year 
ending. 

MR. CAMHY: Excuse me,your Honor. 

Q In connectic.. with your audit as ut September 
28, 1969, wes. it part of .your audit procedure to 
inquire of the firm what comments it received from the 
exchange as to its accounting practices or its compliance 
with ratio, and to request copies of ahy communications 
from the exchange which the firm had received? 

THE COURT: Would you read that back, 
please? 
(Question read) 
A Our practice was to request any reports 


rendered by the New York Stock Exchange examiners on any 


mir8 Lill-direct 690 
examinations performed during the period between audits. 

Q Did they turn over to you those reports, and 
specifically Exhibit 135, premarked -- 

MR, CAMBY: I am sorry, may I read off 
a list of nuawers, please. 

Exhibits 137, 135, 226. I regret these 
delays, but we didpremark these exhibits. 

THE COURT: That's all right. 

Q Mr. Lili, would you look at Exhibit 137, 
please. Did you have access to that letter at thetime 
you did your audit? 

A I probably did. I don't remember specifically, | 


but I believe I would have. 


Q And that letter refers to a report prepared 


by the examiners of the exchange as being enclosed with 
the letter. 

Was thzt report, which is Exhibit 135, mude 
available to you? 


A I believe it was. 


Lill-direct 61 

MR. CAMHY: Your Honor, on that basis I 
wculd like to offer these two. 

MR. BROOKS: I don't have an objection to 
135, your Honor, but I don't think there is a foundation 
for 137 coming in. I don't think Mr. Lill has said he 
saw that at the time. 

THE COURT: I understood him to say that 
he thought he had. 


MR. CAMHY: Yes. 


MR. BROOKS: I theueght he said he didn't 


THE COURT: I didn't hear that. 

MR. HYDE: I thought, your Honor, he. 
said that he didn't remember having seen it but he 
assumed that he had. Whatever that -- 

THE COURT: What did you say, Mr. Lill? 

MR. LILL: You can read it back but I 
said I believe that it would have been available “ me 
I don't remember specifically receiving it. 

THE COURT: All right. On that basis 
the objection is overruled. Plaintitfs' Exhibits 135 | 
and 137 are both received. 

(Plaintiffs' Exhibits 135 and 137 were received 


in evidence) 


emr Lill-direct 
BY MR. CAMHY: 

Q Turning to Plaintiffs' Fxhibit 137, Mr. Nery, 
can you recall being made aware during ‘your audit that the 
exchange had found a ratio based on unaudited fiqures 
as at June 30, 1969 of 22.93 per cent?’ Or in that area? 

A I don't recall any -- 

MR. BROOKS: Your Honor, there is no 
point in that figure. 
MR. CAMHY: Excuse me, 2000 -- 
(@] Do you recall being made aware during your 
audit that the exchange had found thém in the 2090 area 
NS : 
ratio as»at June 30, '69? 
A I don't recall specifically. 


Q Do you remember discussirg with mybody that 


they had had ratio problems with the.exchange the previous 


° 
7 


summer? 


A Tt remember discussing ‘ratio problems. 


were continuous ratio problems during this period of 
time. 


Including the months which preceded your 


Yes. 


0 Turning to page 3 of the letter, which is 
Ae 


Exhibit 137, do you re¢all a problen of bulk seyreqation 
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is entieled to have an officer of the corporation, 
if he is representing the corporation I can't exclude 


him. 


MR. CAMHY: He is going to be a witness on 


the same subject. 

MR. BROOKS: Mr. Camhy has taken Mr. Bishop's 
deposition and he's inquired into this meeting. He has 
it pinned down as to what he is going to say. 

THE COURT: Well, tha's besides the point. 
The point is he is an officer representing his 
corporation and I can't exclude him if you object. 

There is nothing I can do ahonat that. 
MR. CAMHY: Thank you, your Honor. 
(In open court) 


THE COURT: All right. 


Mr. Lill, does it make any difference -- 

MR. CAMHY: Strike that. 

Is there any distinction in the treatment 
of a difference between one which is liquidated and 
one which is not liquidated? That is, is capital helped 
in any way by the mere liquidation with a difference? 
Let's take long difference where you have securities 


on hand the ownership of which so far as the records, 
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the audit shows, isn't indicated. Does selling 
that security help capital in any way? 
A ‘Economically there is no help to capital. 
Q Now -- | 
A By capital now you are referring to rule 


325 capital? 


Q Either net worth in the capital sense or 


rule 325 capital. Just the mere selling of a security. 
A No. 

THE COURT: Mr. Camhy, I am going to suggest 
that when you get to a point that you can stop that 
we'll adjourn. I have a verdict and -- 

MR. CAMHY: This would be the point, your 
Honor. I would prefer not to launch into all of this. 
I do want to get into something else. 

THE COURT: All right, then, in those 
circumstances we'll adjourn until tomorrow morning at 
10 o'clock. 

MR. CAMHY: Thank you,your Honor. Your 
Honor, may I have leave tomorrow morning to make a very 
short for the record renewal of my amendment motion? 

It will take no more than two minutes. 
THE COURT: Well, I think your record is 


protected, Mr. Camhy. I have denaed it. I have set 


emr Lill-direct 91 
forth my reasons for it. I don't see any point in 
your -- 


CaMHY : May I just say one sentence 


THE You may say one sentence now. 

MR. CAMHY: Your Honor, I think that it's 
Mr. Brooks' job here to demonstrate much more specifically 
than he has how there would be any prejudice to this 
amendment. I don't think that his statement in the 
conclusory fashion that they were offered demonstrate 
that. there will be any prejudice. 

THE COURT: But the point is that I have 


denied the motion on several grounds. I have no -- 


I may agree with you that some of the proof may be the 


same but I have given my reasons for the denizl. I 
don't care whether they accord with Mr. Brooks' reasons 
for wanting to be denied that's what you have to deal 
with, not Mr. Brooks. And I have stated my reasons 
for denying it and I stand on that. That's all right, 
Mr. Brooks, it's my reasons for denial. 

MR. BROOKS: I would like to cali to Mr. 
Camhy's and the Court's attention that we submitted a 
20-page memorandum where I think we were quite -~- 


THE COURT: All right, I think you are 
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protected, Mr. Camhy and if I am in error you will 
have me corrected. 


All right, we will adjourn until tomorrow 


morning at 10. 


(Adjourned at 4:45 p.m., to June 18, 1975 


at 10 a.m.) 
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HOWARD C. HIRSCH, et al. 

vs. . ! 72 Civ. 775 
HASKINS & SELLS, INC., et al. 


June 18, 1975 
10 a.m. 


Trial resumed. 


(In open court) 
EDWARD J. LI LL resumed. 
DIRECT EXAMINATION CONTINUED 
BY MR. 
2 May I, your Honor? 


THE COURT: Yes. 


MR. CAMHY : The last question yesterday was: 


*Q Is there any distinction in the treatment 
of a difference between one which is liquidated and 
one which is not liquidated? That is, capital helped 


in any way by the mere liquidation of a difference?" 


Lill-direct 
It says with a difference, I nous ef a 
difference. 
"ret's take a long difference where you have 
oats on snk ite ownership of which so far as the 


records,or the audit shows, isn't indicated. Does 


selling that security help capitai in any way? | 


"A Economically there is no help to capital. 

"Q Now -- 

"A By capital now you are referring to rule 
325 capital? 

"6 Either net worth in the capital sense or 
rule 325 capital. Just the mere selling of a security. 

"A No.” 

Q Now, if you identify the difference and 
establish that there ia no claim against the security 
and you sell the capital -- you sell the security and put 
it into cash and credit net worth I gather capital is 
helped, is that correct? 

A Capital is helped. Ifbty identify you mean 
if you resolve the long difference and it no longer has 
the status of the difference, and it's sold you find the 
solution and yu find on solution and you find nee the 
stock does belong to the firm and it's sold then capital 


is helped, yes, sir. 
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(@) Can you think ofany reason why it was 
suggested that liquidating the security would help capital? 
MR. BROOKS: What is the question, your 
Honor? Suqgested by whom? I don't think there is a 
foundation for that. 


Q Did ypu get the impression at this meeting 


that liquidation of these differences would help capital? 


A There was going to he, I got the impression 
at the meeting that there would he different treatment 
after liquidation than while they were still open, yes. 

9) And didn't you testify on examination that 
you were at least to a degree -- 

MR. HYDE: May we have the page? 
On page 118. Starting a page 116. 
Your Honor, may I read? 

THE COURT: Yes. 

MR. CAMHY: Page 116. 

"0 Did this question then of improving capital 
by disposition of long security differences come up? 

"A It came up. But in a different format 
than the way" -~- 

MR, CAMHY: Your Honor, tf I may, could I 
have the wicness look at this statement? 


THE COURT: Yes. 
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THE WITNESS: — Is this my pretrial deposition? 
THE COURT: What are you reading from? 
MR. CAMHY: Yes. 
THE WITNESS: | I do have a copy of that in 
my briefcase. 
MR. CAMHY: I will let you have my copy 


(handing). Page 116. 


MR. HYDE: How far are you asking him to 


: Line 11 through page 117, line 
20, and then page 118, line 15 threugh page 118, line 23. 
MR. HYDE: Well, your Honor, is this 
intended to indicate some difference between the testimony 
that the witness just gave and his pretrial deposition? 
: Not yet, aie ii 
Then what is the point -- 
I am just trying to save some 
time, Mr. Hyde. 
MR. HYDE: By reading in -- 
MR. CAMHY: By asking the witness what he 
was asked then and putting it in in a -- 
MR, BROOKS: I object to that, your Honor. 
I don't think that's the proper way to proceed in a trial. 


THE COURT: All right. All right, Mr, Camhy, 
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the objection is sustained. 


MR. CAMHY: All right, may I hear the last 


question and answer? 


(Record read) 

MR. CAMHY: Your Honor, if I may, it's my 
understanding that I would have the right tc read these 
independently and Mr. Hyde would have the right to read 
any other portions that he wished. It's independent 
of calling the witness. These are admissions by a 
principal of a party that were made in proceedings and 
I could read them. 

Now, I agree that ordinarily -- 

THE COURT: Mr. Lill. is one of the 
principals of the accounting firm? 

MR. CAMHY: Haskins & Seis. 

THE COURT: All right. 

MR. CAMHY: Thank you. 

rs And didthis question then of improving capital 
by disposition of long security differences come up? 

"A It came up but in a different format than the 
way you have described it. It came up in a way that 
if it was decided that short differences should be 
charged against capital it did not seem realistic to qive 


credit to some part of the long" -- 


Lil] l-direct 
Not to aive. 

“A -- not to give credit to some part of the 
long differences. Keep in mind now ilat at the time 
neither the short differences were considered a ciarqe nor 
were the long differences considered a credit. 

"So that it was put in a frame of reference 
that if the short differences were a charge should 
some credit be given for the longs. There was a 
lengthy discussion on whatthe longs involved and the fact 
that there were long differences in dividends and long 
differences in fails and things of this nature that would 
relate to some of the short differences but which had 
not been applied against each other. It was inthis 
discussion that it was concluded that the exchange would 
rot -- could not give credit" -- 

MR. CAMHY: No, that's been corrected. 

-- "tt was in this discussion that it was 


concluded that the exchange could not give credit fr 


the long differences. It was not concluded how much 


of the short differences should be charged but it was 
concluded that the exchange would not give credit for 
the long distances but the exchange would give credit 
oryou would avail yourselves of credit if the lonq 


differences were liquidated, 


163a 


Lill-direct 100 
"Now, I don't know that there was a clear 
understanding by any of the parties present as to at 
what point doyou liquidate. When you should liquidate. 
Rut it was certainly an understanding -- it certainly was 
an understanding that the only way you could qet any 
credit for the long differences which would offset a 


part of any charge that was incurred hy the short 


differences would be through the liquidation route." 


Now, I am skipping over to page 118, line 15: 
"Oo Now, can you recall what rationale underlay 
the difference between liqudating the lonq difference and 
helping capital that way and just merely taking a book 
credit for the long difference? 
"A I cannot. As a matter of fact, I don't wunder- 
stand that there is any substantive difference. Whether 
or not the long difference is liqudated it's still 
considered a liquidated , a difference and it's still 
reserved." 
Then on page 119 -- 
MR. HYDE: I am sorry, the word should he 
researched. 
MR, CAMHY: All right, it's still researched, 
-- "It's considered a liquidated difference and 


it's still researched." 
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107 


exchange's computation and you knew there were going to 
be some liquidations but you did not know whether capital 
would be -- the computation would be satisfied by those 
events. 

A When I left this meeting I knew there were going 
to be additional charges for eight million one. I also knew 
that there were discussions of ereas where there would be 
reduction of charges as was indicated on the bottom 
of > ge 2 of that memo. and the timing sbout what point 
would the eight million one be charged and whether or not 
by the time that was sheneen there would be other improve- 
ments was not concluded. It was an unknown. We left the 
meeting and there were several things for further considera~ : 


tion. 


Q Well, they asserted that the deficiency existed 


as at the audit date that it should have been in your audit, . 
isn't that right? That was the purpose of the meeting, 
it related to your audit? 

A The purpose of the meeting was to review the 
audit questionnaire and discuss these items. 

Q Yes. Now the capital computation that you made 
was as at the audit date but reflecting certain further 
additions made; after the audit date. - 


A At this meeting it was discussed that the exchange 
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@) What you are saying then is that there is 


an atte rot to retroactively look at it nnd see what's 
happened since to determine whether retroactively it has been 
cured, isn't that right, just as you looked at the 
additional capital that was put in, the question is have 

any other events occurred that would cause you to think 

some help has been given to the ratio? 

A Yes. It's a computation that each elonent 
changes. The basic requirement for capital could change 
$10 million in a day simply by a change in agqregate 
indebtedness. 7 

9 But the only things referred to in this 
letter are the fact that they think on the audit date 
you were eight million one out and would charqe you 
accordingly, and, further, they wanted to know what else 
happened other than the six million that went in. 

THE COURT: I think now we have gone beyond 
the scope of questions and answers, and you are arguing 
with the witness. I think your positions are clear. 
Let's proceed. 

MR. CAMRY: Your Honor, I would like to read 
from page 288, line 19, of the witness' deposition. 

Q Do you have 288? 


A Yes. 
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@) "C) Did you have any discussions with Mr. 
Speicher in December 1969, early part of January 1970, 
with respect to the liquidatdon of long security dietececes’ 

a Mr. Speicher called me sometime late in Decemher 
to discuss the liquidation of long securities, particu- 
larly with respect to the tax aspects and the trade 
date versus the settlement date from -- as to which partner- 
ship year they would he in. 

te) Did he tell you that they had liquidated 
approximately $6 million worth of longs? 

"DR I think at that time I talked to him he 
probably told me they were going to liquidate. I don't 


know that he mentioned the amount, the exact quantity, 


but I certainly knew they were going to liquidate the 


longs. 

"Q Did Mr. Speicher discuss with you that they 
were going to buy in substantial amount of shorts at that 
time? 

He also mentioned that, yes. 

+o Did he mention the fiqure? 

"KA No, he may have. Tf he did, ft don't remember. 

"© Does the figure of $4 million refresh 

memory on that? 


"A He may have mentioned that. I don't 
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- remember him mentioning it. When it comes to the huy 
: 3 in of the shorts the buy in of the shorts in December 

4 | had less significance to me because they had heen buying 
5 | in shorts all year, whereas the liquidation of lonqs 
6 | was only done in December. 
7 "0 Did Mr. Speicher discuss with you the effect 
8 that the liquidation of the long securities and the 
9 | buying of the short securities, and the buying in of short 
10 | securities on the Pé&l"-- that means profit and loss, 
11 right? 

~ 4 

os k A Yes. 
13 "A On the financial statements? 
i "6 Yes, in December of 1969. 


15 "A Probably did, yes. Particularly the tax 

16 aspects. Which partnership year the items would be 

W charged or credited to. ; 

18 "0 Did he tell you the results of the purchases 


and sales which we have just discussed would have the 


net effect of improving their capital position and net 


worth by $2 million? 


22 "AR I don't believe he mentioned those exact 
numbers, but he may have. As I say, the -- that would 
a be the effect of just the December items. I think if 


you took the whole year overall you would probably fina 


168a 


mdr Lill-direct 
for the liquidation authorization that was in that 
memorandum. 

A I did have reservation about the rationale. 
As T indicated, T do not see a substantive Atttoconce 
between getting credit for 1°N9S through liquidation 


or getting credit for longs in a formula computation. 


The credit can be obtained in either way as lona as it is 


a proper interpretation under the rule. 

QO . Is it your testimony that you did not know 
that Mr. Speicher intended to and did accomplish these 
liquidations for the purpose of achieving capital 
compliance? 

A For improving capital or following instructions, 
or for what reason, it was a clear vnderstanding in my 
mind that he was proceeding with the liquidations. 

9 And the reason he was doing it was to qet 
himself into capital compliance? 

A To improve capital. Not to get into 
compliance, but, as I indicated, I don't know they were 
out of compliance at any given date. 

MR. CAMHY : Your Honor, I quess we have heen 

over this. Just one more question. 

r@) You knew there were going to be $8 million more 


in deficiency charges arising from these dividends on 


eee ae es 


cs aM AE HE 
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fails, and you knew he had to make it good somehow, 
didn't you? 

A But I didn't know -- yes, I knew he had to 
make it good somehow, but I did not know that there were 


not other items that had changed so that the $8 million 


charge could be borne simply by the other changes. 


Q Did anybody ever bring those to your attention? 
Did you ever hear they reached capital compliance by some 
other route? 

A I hadn't heard they were out of or into 
compliance during this period of time. This was a period 
of time during which there was no audit underway. 

THE COURT: You said you had nat heard? 
THE WITNESS: I had not heard. 

Q Mr. Lill, we are talking akont five or six 
days, from the 16th to the 26th or maybe to the 29th. We 
are talking about eight or nine days. On the 16th you 
were ce alias was eight million more somenody had 
had to raise, and then you wrote this memo to Speicher 
about the suggestion that was made at the meeting. Mr. 
Speicher told you that he was going to do this. He went 
and did it. 

Now, didn't you therefore know that that was 


the way he was going to solve his prob jem? 


10 


al. 


14 


17 


& 
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A He was Seiki it to improve the capital 
position. XI don't know that they were in violation. 
Mr. Camhy, the. capital requirement is a ii of 
aggregate indebtedness which for a firm the size of 
duPont was in the hundred million dollar area. 
Aggregate indebtedness can change and your capital 
requirement can change significantly Shi ia to week, 
so I can't say that I knew that they were in violation 
on December 16 or on December 26. 

Q | Now, Mr. Lill, let's just deal with that for 
a minute. You attached to your computation two 


documentary proofs of additional capital which postdated 


_ your computation by a month, didn't you? 


A Yes. 

a, If one were to follow your theory you 
couldn't have had to bother with that, would you? You 
could simply tell the world or the exchange so much has 
Kaneaned since that date it doesn't matter. But 
you went tothe trouble of putting the two things on to 
show the six million had been made good? 

A They were significant subsequent events. 


Q I am suggesting to you, all of us being 


human, and having to deal with the passage of time, we 


nevertheless try to make some sense out of what we are 
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doing, and wouldn't one of the purposes of this meeting 
to tell you that they counted it as being eight million 
more, and what were you going to do about that eight 
million, and wasn't one of the purposes of Mr. Speicher 
being, just as you added those two times items, to add 
on what he did as a result of the liquidations? 

A During this period of time computations 
were being made weekly, Mr. Camhy, by the firm. 

Q Yes. 

A I was not a party to the computations 
-and I didn't receive them weekly. 

THE COUT: Mr. Camhy, doesn't this 
dissolve into a difference between you and Mr. Lill? 
You are insisting that it relates to the lack of compliance 
as of the date of the audit, and Mr. Lill is testifying 
contrary to you, so what you are really doing is 
arguing. 
MR. CAMHY: May I be permitted a word 

of argument at this point, andmt a question? I wish 
to make a point to your Honor, which is that the 
point I am trying to make with the witness is that they 
all had to deal withthe passege of time, and he did it 


by adding on numbers, they did it by pointing out that 


they recomputed the audit. They told him to raise 
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differences that were created Prior to the merger date 


from those that could be identified subsequent to the 
merger date, because there was concern -- I believe 

the agreement provided that the Hirsch parties 

wouldn't be involved in any losses incurred as a result 

of differences arriving prior oo aus 2, and their 
interest was primarily could Haskins 5 Sells in connection 
with their next audit identify which ones were created 


—~ 


before and which ones were created after, and I responded 
I couldn't de that. The only thing I would be able 

to do the next audit would be to identify the differences 
at the date of thenext audit, and I wonldn't be able to 
determine which ones were in existence prior to July 2 
and which ones came about after July 2. 


THE COURT: We will adjourn until 2 o'clock. 


(Luncheon recess) 
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analysis of those by his principals, the plaintiffs, 


and I would like to show that there was no person 


better qualified to make that analysis than Mr. Garibaldi 
because he did such things as prepare those reports 

when he was with Haskins & Sells for a firm as large and 
complicated as Merrill Lynch. 

MR. HYDE: I think the evidence will 
show the plaintiffs delegated the job of going out and 
doing the investigation of duPont to Mr. Garibaldi. 

‘MR. CAMHY: Your Honor, Mr. Garibaldi's 
competence I dont think cain be established in this 
way. Unless we were to go into everything he did in 
the Merrill Lynch audit, and even then it: dates 
back to 1958. 

THE COURT: I am more or less inclined to 
agree with that. Is Mr. Garibaldi going to testify? 

MR. CAMHY: I believe so. They 
subpoenaed him and I plan to use hin. 

THE COURT: It seems to me there is no point 
in doing indirectly what you can do indirectly. 

Q ‘Mr. Lill, yesterday you used the term 
paperwork crunch on Wall Street, and I think today you 
gave us some dates, that és ceeees in 1967 and started 


ending sometime in mid-1969, early 1969, is that right? 
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A Yes. tt ee and '68 were the big 
years, and then in ‘69 it started to tail off. 

Q Would you tell us exactly what you meant by 
the paperwork crunch? what are some of the details of that? 
How did they reflect themselves? 

A Well, there were large numbersof security 
transactions. The volume of transactions was unusually 
great, and the settlement procedure became very strained. 
There were large numbers of over-the-counter issues 
traded, and large numbers of listed issues traded, 
all of which involved a lot of securities movement, more 
than the brokerage community was equipped to handle at 
the tine. 

The large number of journal entries, the 
large numbers of movements of securities, gave rise 
to large numbers of errors and delinquencies in record 


keeping on Wall Street in general. 


Q . What efforts did brokerage firms follow 


or make to cope with this problem? 


MR, CAMHY : Your Honor, is this general 
testimony as to the status of the industry or duPont in 
particular? 

THE COURT: I think what he is attempting 


to put in the record is that during that period of time, 
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part of which you are certainly concerned with, that there 
was a great deal of overwork and that the record keeping 
was in a chaotic state in most of the brokerage firms. 
I think he is entitled to put that in the record. 

MR. CAMHY: I think the question was 
directed to the efforts firms made to cope with it. 
Is he doing to be established as an expert on firms besides 
this firm, and if so, should that be made clear? 

THE COURT: Tt will allow him to answer the 


question. Let's see where it goes. 


A The firms generally had to employ more 


people. They employed large numbers of temporary staffs, 
and they just tried to increase dake: cotueer capacities 
and increase their clerical capacities so that they ; 
could cope with the large number of transactions. 

Q Is the computer capacity. of a firm sometimes 
referred to as its electronic data processing capacity? 

A Yes, sir. 

Q Were these efforts undertaken by the firms 
during the paperwork crunch to cope with it a source 
of substantial expense to the brokerage firms? 

A Yes, they were. 

Q What impact did the paperwork crunch have 


on the firm's ability to compute its net capital under 
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Rule 325? 

A Well,to compute capital under rule 325, 
you need currant records, so to the extent that this crunch 
caused erroneous sieaiiie or a delinquency in records it 
had a negative effect on their ability to get a good, 
accurate computation. 

9 And is it a general rule that if you have 


inaccuracy or uncertainty inyour records you can't 


claim credit for an item which you cannot fully identify? 


MR. CAMHY: He is leading the witness ina 
cross-examination which is really direct examination. 
There ze ways of framing the question without putting 
words in the witness' mouth. I appreciate I had to 
call this witness becasue that's the way I 
have to prove the case, but I don't think it'; a license 
here for the defendants to turn this into a parroting 
situation where they propose various formulations and 

| have the witness agree with them. I object to the form 
of the question. 

THE COURT: Thoughyou are examining him as 
an adverse witness I don't really know how Mr. Brooks 


could take advantage of that as far as I can see in 


cross-examining him. There is no way to deal with 


that. I don't know what you mean by direct examination 
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on cross-examination. ‘He is cross-examining hir. 
Proceed. 
MR. BROOKS: I may also point out there 
are cross-claims outstanding between Hasksins & Sells 
and the stock exchange. 
Q Do you have the question in mind, Mr. Lill? 
No, I don't. wild you repeat it, please. 
MR. BROOKS: §§ Maybe the reporter can 
read it back. 
(Question read). 
A I am not sure I fully understand that question. 
Credit for long items? 
Q Let's take the item we have been spendina 
most of our time on, a long securities difference. If 
you have something as a long securities diffrence, I assume 
that in the records there is an inability to fully 
identify the situation, is that correct? 
A That's right. Otherwise it wouldn't be a 


difference. 


Q As long as it remains a difference, it at 


this time is not eligible for any capital credit, is 


that riqht? 


A Yes, 


Suppose you did research on a long securities 
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difference and discovered that that was really owned 
by the member firm. Then you could claim capital 
credit for it, could you not? 

A Once you found -- yes, once you completed a 
reasonable amount of research and enough time elapsed 
with no claims coming in then you would claim a credit. 

Q Is the same analysis applicable in the area 
of fails? 

A Fails generally have money against them, so, 
you know, there is a ledger balance against a security 
delivery. If there was a fail without money against 
it then it would be treated the same as the difference. 

Q Prior to the time of the Paperwork crunch, 
had security tittiomdess been a problem in the brokerage 
accounting function? 

A Not to my knowledge. We did not have 
problems. 

Q How about fails? 

Fails were not either prior to that period. 

Q So that these are relatively new concepts, 
is that correct, at this time? 

A New problems, yes. 


Q Was there a good deal of disputation 


amongst accountants and member firms and regulatory 
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duPont itself? 
eo. Some part of the differences pare from ¢ 
brokers or transfer agents or banks. 

Q Wasn't one uf the big problems during the paper 
work crunch the fact that the transfer agents were just 
Swamped and were six to eight months behind in getting out 
their transfer material? | 

A- The transferring function was one of ire larger 
causes of the problem, particularly in duPont. 


Q Do you have any figures as to how far the 


transfer agents fell behind at the height of the paper vork 


crunch? 

A Not that i recall. They were delinquent, I 
couldn't quantify the delir cy. 

Q When a firm has, say on its boelea:, a fail to 
receive, is it likely that that fail to receive reflects 
the fault of somebody other than the brokerage firm which 
fails to receive? 

A Fail to receive by tia hatin i6 not necessirily, 
a fault. A fail to receive is a very legitimate item in 
recordkeeping. The fact that a fail to receive gets old 
is because of another broker's inability to dalives it to 
you. 


Can short . -urities differences or long 
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I will agree. 

Q Do you recall that Exhibit 123 was prepared 

at the exchange? 
A It was. 

Q Did you review it before it was sent out? 

A I did. 

Q And to the best of your knowledge was it accurate 
at the time you prepared it? 

A It was. 


MR. CAMHY: May we have that marked in evidence 


MR. HYDE: bicisinel in evidence? 

MR. CAMHY: Yes, received. I offer it. 

MR. HYDE: Is this offered with respect to Haskins | 
& Sells? 

MR. CAMHY: Yes, it is. 


MR. HYDE: I object,your Honor. I object with 


respect to Haskins & Sells on the grounds that wo foundation | 


is shown w>th respect to that defendant. 
MR. CAMHY: Yow: Honor, I am not suggesting 
that Haskins knew the memorandum or saw it or knew even 


of its content. What I am asking to do is prove the content 


through this witness as refreshing his recollection of the 


. facts and then proving the facts-- 
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above mentioned charges against net capital asserted 
by your department Messrs. Speicher and Gay of FID met 
“with you to discuss the remedial steps" etc. "they 
reported to a meeting of the finance committee ... that 
with your approval and even at your suggestion a program of 
liquidation should be undertaken to reduce the firm's overages. 
The completion of this program together with the additional 
capital raised by duPont resulted in the compliance of the 
firm with Rule 325 on December 24, 1969 as indicated in the 
staff memorandum," 
Now you received and reviewed this letter, didn't 
you, Mr. Chenet? 
A Yes. After Mr. Bishop had received it. It was 
passed on to me. 


Had Mr. Bishop seen the memorandum of February 2nd, 


Yes. 
MR. CAMHY: Now we go to Exhibits 124,125,126, 127, 


128, 130, 132, 133. Your Honor, these exhibits I will 


ask the witness to identify, in each case they have to 


do with what the exchange knew abour duPont resulting from 
the events of the previous approxamately one year prior to 
the merger. Some of them are referred te in Mr. Chenet's 


memorandum of February ?, 1970. 
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to and what he is talking. about. 

MR. CAMHY: Well, your Honor, on deposition I 
showed him the memorandum and asked him, "I ask you whether 
you agreed or disagreed with the view set forth in the 


first pagraph," and I got an answer. 


May I read that answer? 


THE COURT: Why don't you ask him, put a 
question to him that covers the items in the first para- 
graph ard ask him does that accord with his views at the 
time and during his investigation. I assume he was a 
part of the investinebias team. 

Q Mr. Chenet, based on your evaluation of the 
duPont situation at that time would you agree or not agree 
with the recommendation that the merger be delayed until, 
one, assurances of additional capital are provided and, two, 
that dupont’ operations exposure be completely identified | 
and substantially reduced? 

A Speaking as duPont's coordinator I would agree 
with number two. 

Q That is that the merger be delayed until 
duPont's operations exposure be completely identified and 
substantially reduced? 

A. I would probably quarrel with the words 


“completely identified". I don't know -- but certainly 


* 
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2 A No. Wrong figure. Six million odd. 
3 Q No, I am not talking about what was liquidated. 
4 I am talking about the charge they intended to make. 
5 a yes. 
6 Q Sight million one. 
7 A Correct. 
8 Q That figure came from the Haskins & Sells audit, | : 
9 did it not? | 
10 A Yes. | 
11 Q There was another figure in the Haskins & Sells 
12 audit which was called dividend differences of approximately | 
one million eight? ' 
i A Yes. 
15 Q. Do you recall that there was discussion of that 
16 particular charce, also? 
aa A Yes. 
Q As I recall, that charge was resolved by a 
reclassification of the item? 
2 A After Haskins & Sells wrote a particular 
ane adjustment to it, or a statement to it. I have forgotten the 
exact facts. 
* Q Which in effect adjusted their classification 
* | of the item as at the audit date? 
3 


A It changed its status, yes. 
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THE COURT: Mr. Camhy, I am not clear on this. 
I thought the eight million you referred to it as coming 
from the Haskins & Sells audit showing what, a difference? 
What I don't understand is you referred to it as a charge. 
I thought the charge was a penalty that the stock exchange 
was going to impose. | 
: MR. CAMTY: The eight million one, as I understa 
it, and as I understand the witness has testified to it, 
was somethings called dividends on securities failed to 
receive. And it was an item which the exchange was going 
to burden capital with so as to reduce capital by that 
amount. 
Q Is that correct, Mr. Speicher? 
A Yes. 
Q Following that discussion, did the duPont firm 
proceed to liquidate approximately six million doilars 
in long difference securities? 


A Yes. 


Q That liquidation resulted, I presume, in certe 


cash proceeds? 
A Yes. 
Q Was the cash proceeds used to buy in the items 


which formed part of these capital charges? 
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Q Approximately ‘how much of the proceeds was used 
for that purpose? 

A In the area of four million plus. 

qg The balance of the six million proceeds, was that 
simply infused into the general cash funds of the company? 

A Yes. | 

Q Did that have its concomitant effect on the 
cM@pany‘'s P and L? 

A Did it what? 

Q Did it have its ‘iitiine effect on P and L? 

A Yes. 

Q To that extent thereby improving the profit 
or perhaps reducing the loss by approximately two million 
dollars? 

A Yes. 


And thereby increasing net worth by that amount? 


Q 
A Yes. 
Q 


What was the effect on capital computation of 
the six million dollars proceeds? Was that approximately 
an eight million dollar effect? 

A No. | 


Q What was the effect? 
A Six million. 


Six million? 
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A Yes. 


Q And that reduced your capital deficiency by 


approximately six million dollars? 

A Correct. 

Q Were these securities securities in which you had 
identified a particular -- the long securities sold, were 
these securities in which you had identified a particular bas 
prietary. aatount of the firm which indicated that the firm | 
owned them in a particular account? 

A No, it was not hacaten in a firm proprietary 
account. 

Q As I understand it, these were securities where 
you aia what you considered to be adequate research against 
your records and found no other claim against them? 

A At that time, that's right. 

Q Yes. So your position is that you found that 
you actually had the securities. You checked to make sure 
it wasn't just a ticket, but really an actual security 
in the firm's position, is that correct? 

A That is my understanding of what was done in 
the cage, yes, sir. 

Q Secondly, it is your understanding that tho firm 
had what they considered an adequate look for the security, 


for an account in which the security belonged, and found 
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that they had no such account? 

A I don't follow the question. 

i It is your understanding that there was a search 
for a eine belonging to a scale another broker, tome 
other claim on the stock, against the firm's records, and 
that they could find no other claim? 

A None io that time. 

Q This in effect meant that you were, based on your 
records, ae the stock? 

A Correct. Before the sale, 

Excuse me? 


Before the sale, 


Q 

A 

Q Before the sale. 
A 


Yes, 
Q Did you advise the exchange of what you did? 
Did the exchange know you were doing this? 
A I know they did jive between the 16th 
and the 26th or the 27th. 
Q And did Haskins & Sells know you were doing this? 
A Yes. 
Q And was this done consistent with the instructions 
or the conversation you had with Mr. Bishop, Mr. Lill, 
et cetera? 


A I believe so, 
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question to Mr. Chenet not in reference to the memorandum, 
because he had never seen it, but it was: simply aquestion. 

THE COURT: I don't have the transcript in front 
of me, but my recollection is that he was asked-- Mr. 
Dominach had stated two positions, A and B, and he said 
he agreed with B and not with A: I gather that is the 
position Mr. Camhy has taken. 

MR. BROOKS: I just wanted it to be clear Mr. 
Chenet testified yesterday he had not see the memorandum 
but had had oral discussions. 

THE COURT: I understand that. But the positions 
that were taken in the memorandum, as I iit sites read 
to him and he indicated that he accepted the. second but 
not the first proposition. 

MR. BROOKS: That is the way the transcript 
reads, and I think that is correct. 

Q Mr. Chenet, would you look at page 120 of your 
deposition. 


A Yes. 


Q I said"“And to your knowledge" -- well, I asked 


you whether you agreed or disagreed with the view set 
forth in the first paragraph: 
"Q I ask you that now. ‘ 


“A I would have been in general agreement with that 
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recommendation, yes." 

MR. BROOKS: Is this something being submitted 
as contradictory to what the witness said at the trial. 
I think it supports it. 

| THE COURT: That is my view. 
MR. BROOKS: I move to strike reading from 


the deposition. 


MR. CAMHYs It is different. I interpret it one 


Way, perhaps Mr. Brooks interprets it another Way. I submit 
it is different. 

THE COURT: It is not. I don't think that is the 
kind of testimony that can prepenty:- te used to impeach 
the witness. At best it is ambiguous. 

MR. CAMHY: He is an agent of the defendant, 
your Honor. His prior testimony would always be admissible, 
I agree it is not a contradiction. I simply want to show 
On examination he didn't seem to make this distinction. 

MR. BROOKS: I disagree that his prior testimony 
is an admission against the exchange. For it to be 
admissible he would have to be an agent or officer, neither 
of which he is. 

MR. CAMHY: You mean the testimony of an employee 
of the exchange is not binding? 


MR. BROOKS: Not to my understanding. 


Chenet-direct 
THE COURT: Nor to mine. My understanding 
accords with Mr, Brooks, 
Q You communicated your views to mr, Stock? 
Yes, 


And Mr. Stock was your superior? 


Did you communicate those views to anybody else? 


A 

Q 

A He was. 
Q 

A 


No, sir, 
Q Were you present at the meeting with Haskins 
& Sells on December 16, 1969? 
A I was. 
MR. HYDE: you mean the wv ‘ting at the stock 
exchange? 
A Yes, the meeting at the stock exchange with 
Haskins & Sells ani duPont? 
A I was, | 
Q Was the Purpose of that meeting to review the capi 
computation as shown in the audited financial Statement? 
A That was one of the purpuses, 
Q Were the ieetans informed that there would be 
additional charges in that computation? 


A Yes, 


thenet-direct 

Would you look at Exhibits 143 and 154. 

MR. CAMHY: Your Honor, may I show them to 
the witness to save time? 

THE COURT: Yes. 

MR. CAMHY: Your Honor, this will be 
quick, and it may not necessitate your hunting up the 
document. 

THE COURT: All right. 

Q These are the examiner's computation based 
on the exchange's examination of the Haskins & Sells 
audit, are they not? 

A These are summaries. 

Q Yes, summaries of those computations? 

A Yes. 

QO My question is, did the examiners make this 
information known to you in or about December 1969 
and at or about the time of that conference? 

A Yes. 

Q In substance, isn't this what you 
communicated to the parties at tne conference, these 
adjustments? 

A Yes. 


Q Can you identify on these certain 


handwriting where it says on Exhibit 154 the words "No 
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discussions on that point prior to the receipt of these 


answers. 


Q Did you say it was an unusual item? 
" A As I recall it was unusual. 
, Q Had it been seen before in respect to any 


other firm as far as you know? 


A It probably had. I don't think it was common, 


Q iow about the cight million dollar item that 


Mc. Camhy referred to? Had that type of item been subject 
to different interpretations within the exchange's staff? 
A Not different interpretation that I recall. 

{Tt lad been the subject of discussion. 
Q Let me show you Exhibit 26, Mr. Chenet, which 
is the long form questionnaire as of September 28, 1969. 
I call your attention to item 13, which Mr. 
Canhy has just referred to, to the entry “Valvation of 
security count differences and dividend differences." 


| 
| 
| 
| Do you see that, sir? 


iy A yes. 
ty Q As I understand your testimony, at,-this 


December 16th meeting it was agreed that the one million 
eight in short items reflected in the answer to that 
question would be reclassified, 


Is that your recollection? 


A Tt 1G, 


a 
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that it would be reclassified? | 


A 


It was based on Mr. Lill's representation that 


there was no real difference between the two differences, 


ef that item before the meeting? 


Q What did the exchange understand was the nature 
1 


A The nature of the item was not clear to the 


exchange, 


and dividend differences, does it not? | 


10 Q Did the exchange interpret it as a dividend | 

ll item k» fore it determined that it should be charged? | 

2 A s-_ believe that it did. | ! 

| 13 Q On the answer it appears, follo-ing a heading | 

“oe - “valuation of," And then two entries, securities differences 
" 15 


2 Q What was the basis for that determination | 


A Short differences? 


16 A yes. : : : | 

i | Q Was the information that Mr. Lill supplied | 

. | at that meeting that this indeed was a differance, albeit | 

9 | a dividend difference, and not a dividend, and, therefore, | 

= | was no different than any other differences? | 

ae a. A Yes. | 
: : - Q And what was the exchange 's treatment of dittevance, 
as 7 “ at this time in respect to it being acharge or net a charge | 
” for Rule 325 purposes? | 

= | 

| 
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Q When you came to cuPont, did you find that there 


A After I arrived? 

Q Yes, 

A Yes. 

Q And was part of your job dealing with those 
problems? : 

A In the overall concept of my job, yes. 

Q In or about the middle of December 1969, did 
you attend a meeting at the Exchange at which Mr. Lill 
was present, Mr. Speicher was present, and Mr.Bishop 
and others from the Exchange were present? 

A I attended a meeting at the Exchange the middie 
Of December. I don't recollect if Mr. Lill was there, 
but the other pecple were. 


Q Do you recall the discussion of the additional 


were substantial back office operational problems? 
| 
| 
| 
| 
| 
i 
| 


chargez t-’ capital? 
A Yes, I do. 


Q And do you recall that there was a suggestion 


in the long-difference accou-ts? 
A Yes, I do. 
Q Can you tell us what it was that you heard as 


that capital could be helped by the liquidation of — 
far as the suggestion is concerned? | 
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A There was a conversation about capital itself 
in its broad context. 
During the conversation, Mr. Bishop brought 
up the fact that if we had long stock record differences, 
or security count differences, excuse me, and they are 
legitimate or bona fide long differences, then we 


should consider selling some of these differences out. 
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Q Can you tell me what you understood him to 
mem by legitimate long differences? 

A I considered that Mr. Bishop indicated or meant 
by his indication that the firm would do research and 
would do that which is necessary to establish whether a 
long count difference istruly a: long difference and 
therefore can be sold out, 

Q Again, would you tell me what you mean by a 
long difference in this context? 

A In its simple situation, it would be that you 
would have one customer that owned 100 shares of American 
rel, and you had 200 shares in your possession. 


Q So then you would have 100 st .ces e::tra, and 


no customer with a claim against it? 


A Ne, customer On our books. 

Q On your books? 

A That's right. 

Q So that what was involved would be the search 
of the records for a claim against the shares that you 
seemed to be over? 

A It would be a lot more involved than that. 

Q Would you describe what was involved? 

A Let me say that my illustration would be a very 


simple -- was a very simple illustration of 100, 200. 
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As a matter of fact, in a firm such as duPont there would 
have been many positions on the record for American Tel. 
There may have been 500 different positions for customers, 
bank loans, for transfers, shee stock loans, for sales, 
stock borrowed, items in transit, and many type of situation 
and transactions that would have appeared on the books, 

In researchinjyou would have had to try to 
identify the count or the control count that was per formed 
by Haskins & Sells accounted for all of these items. 


In addition to that you would have the additional problem 


that customers were writing letters into the firm regarding 


their confirmation of their customer statement. You would 
have to go into those letters to try to ascertain whether 
someone said "you owe me 100 shares of American Tel & Tel, 
it doesn't show on my statement." : 
We did have an extremely bad situation at that 
time, “We" being the industry as opposed to Only duPont, 
that not only weren't the customers sending back their 
confirmations in great numbers but the confirmations to 
the banks and the confirmations to the brokers in the 
industry were very poor in their response. Therefore, 
you did not have a real full picture in a lot of the areas, 
Q When you speak of confirmations, you mean these 


communications sent out by the auditors to the people with 
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whom the firm dealt seeking to confirm a status of 
an account on a particular date, is that correct? 

A Yes. 

Q So what I understand you to say is in witiedin 
to going through. your own records you would go through 
customer communications such as complaints, and then you 
wouad go through the customer confirmations which the 
auditors sent out as to which you had gotten responses? 

A Yes. 

Q This fundamentally, though, was a search through 
your records and through the auditor's procedures of con- 
steed ons and through communications frem stockholders 


and through other records available to you for a claim 


against a stock which you had in your possession, is that 


correct? 

A To try to identify that someone was making a 
Claim for a security that we didn't show him on the record 
as being owed the security to. 

Q You then concluded that if it is a legitimate 
long difference, if after doing that kind of a search, 
you cannot come up with a claim which takes the stock, 
is that correct? 

A If you performed all of those steps and identified 


every one of those items, yes, that is absolutely true. 
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Q And so then your position is that if I look 
through all of these things and I can't find somebody else 
claiming it, then it is a legitimate long difference? 


A I would say that's so. 


you thought you could liquidate? 


A That's what I felt that Mr. Bishop meant when 


Q And that was the kind of a difference which | 


he talked about liquidating long differences. We should say | 
long security count differences. | 

Q At the time of this meeting, Decerter 16th, had 
there been attempts to resolve these differences on a 
specific identification basis-- that is to say, to find 
that specific event or date or transaction which caused 
the error that gave you the stock? 

A I don't know whether you are asking mo ninions 
what I explained would be the process or a new process. 

Q No, whether some other process was in force or some 
other process was in operation seeking to find the specific 
event or transaction to which the stock apparently related. | 

A Tf we had found the specific event we wouldn't havel 
had the difference. 

Se 

Q A time came after December 16th when you prepared 

certain lists of securities which might be eligible for 


treatment in accordance with your understandi.:g of the 
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A ell, we took up that matter because of the 
conversution at the exchange, 


Q Yes. 


Now, when these securities were sold, did you 


Maintain a liquidation of differences account -- that is, 
did you preserve these differences in any particular place 
so that you knew what you had liquidated and you could 
always go and Say “This is our liquidation of differences 
account in the firm"? 

A No. 

Q Did you maintain any reserve against the 
possibility that there would be claims on these securities? 

A Not to my knowledge. 

Q Mr. Gay, I am showing you two exhibits which are 
standard special operations Sulkttounitess which duPoint 
filled out during this period, Your name appears to be 
On One of them as member in charge of operations. yes, 
it is on both. That's right. 

Q Mr. Gay, looking at that questionnaire, is there 
any place where you could tell that long differences had 
been taken and had been liquidated and had been used 
to buy up capital charges and infused into net worth? 

A I don't understand the question, Mr. Camhy,. 


There is a showing of long differences, isn't 
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that right? 


A Yes, there is, 


Q And there is a showing of short differences? 
A Yes, there is, ‘ , 
Q But is there any showing of long differences 
that have been liquidated? | 
A No. 
Q And is there any showing that the liquidation 
went into the general revenues of the company? | 
A Not on these questionnaires, : 
Q Are you familiar with the long form eneieetial 
A Yes, I am. | 
Q Would any such showing be made in the long form | 
questionnaire? 


A The long form questionnaire would have been filed 


Q I am talking about the January-30th long form | 
questionnaire. There was one that was unaudited, | 


A I don't believe there was a long form questionnaire 


in January, 


Q I guess we are just in error. I don't know 


| 

| 
whether it would help if I showed it to you, | 
A The long form is the auditor's questionnaire. | 
| 


I didn't know there was one in January. 
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There was a similar type one but unaudited? 


Q But it looked like the long form in January. 


Maybe I ought to get it. It is Exhibit 27. (handing to 


witness) 


Would you look at question 13, please. Do you 


| 
| 
| 
| 
Short form questionnaire, | 
| 
| 
| 
| 


see where it says valuation of securities count er 
A Yes. | 
Q _Valuation of securities count differences, long, | 
11,621,000, and short$9,902,748? | 


A Yes. 


Q Now, Mr. Gay, bs oeis recall that on the audited 
questionnaire aS at the previous September. the differences 
long was Substantially larger, appr oximat ely 29,000,000, 
isn't that right? ae 

A I recall that. 

Q Is there any way you can tell on this questionnaire 
that six million at least of those differences were sold 


and went into the general funds of the company to be 


used to buy up charges against capital and to be added to 


net worth? 
A No, you cannot, 


Q Thank you. Mr, Gay, when was the first time 


you gave notice that you were leaving duPont? 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHON SH: 


MR. CAMHY: Mr. Lee PD. Arninad. 


BD. ARN ITES<¢ , called as a witness 


by the plaintiffs, being first duly sworn, 


testified as follows: 
DIRECT EXAMINATION ° 
BY MR. CAMHY: 
Mr. Arning, what is your present position? 


Managing partner of Tucker, Anthony and 


Were you employed by the New York Stock 
Exchange in 1969 and 1970? 
: A I was. 

0 In what capacity? 

A I was senior vice president for operations 
of the New York Stock Exchange. 

Q Was Mr. Cunningham and Mr. Bishop helow you 
in the chain of command? 

A Mr. Bishopwas below me. Mr. Cunninaham 
was my superior. — 

Q What did your job involve during the vears 
1969 and 1970? 

A Are we going to be here that long? 

Q Well -- 


A Let me try to do it quickly for vou. I was 
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responsible for the operations areas of the New York 
Stock Exchange which encompassed the entire operating 
departments, department of stock lists, secretary's 
office, floor department, department of floor procedure, 
department of member firms, c«partment of stock lists, 
and the clearing corporation. It involved 3200-odda 
people. 

Q Let's get to the department of member 
firms. That was one of the departments under your control, 
wasn't it? 

A It was, vee: sir. 

Q And that involved to a degree the operational 
problems and the financial health of the member firms, 
is that richt? 

A Yes. Among others. 

Q During that year, 1969 and '70, were there 
a numberof member firms who were in either capital 
difficulties or operational difficulties arising 
from the paper crunch of '68 and '69? 

A I am not sure what a number means? 

Q I mean five or ten. 

A Yes, 


e Q During that period didn't you have prohlems -- 


and I am talking about the latter part of 1969 and 1970-- 
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weren't you personally involved in trying to help those 
firms solve their problems? 

A I think that characterization would ao for the 
exchange at larae. 

Q Yes. But you were involved in it personally 
as to, say, Blair and Bache and Hayden Stone? 

A Well, I wouldn't say those any more than anv 
others. 

Q Yes, but -- 

A Or any less. 

0 But some of those were having problems 
< ks time and among them was duPont, wasn't it? 

A Yes. 

Q Didn't you tell me that this was a difficult 
period in connection with certain of these firms and that's 
what got your hair so gray? Do you remember that? 

MR. BROOKS: I object to questions referring 
to firms other than duPont. The complaint doesn't reiate 
to anything other than duPont unless they want to talk 
about Glore Forgan. 

MR. CAMHY: I pronose to show during this 
period, 1969, '70, '71, he was taking several firms 


through difficult problems and trying to find solutions 


to those problems for them. They were capital problems, 
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some of them solved by merger, some of them by liquidation. 
Mr. Arning has testified to all of this at lenath. 

THE COURT: What's the relevance with regard 
to this case. 

MR. CAMHY: It gets to the decre . to which 
Mr. Arning involved himself in the merger between duPont 
and Hirsch and Glore Forgan. 

THE COURT: Why don't we find out how he 
involved himself in this merger. If you are coing to 
suggest to me I am going to find that out in what he did 
in other connections I don't believe I will. 

MR. CAMHY: I want to show it was part of 
his general job at the exchange at the time. 

BROOKS : It is irrelevant. 

COURT: | I don't see how it is aoina to 
help us. matter of fact, it would appear to me 
that if that is so it ought to be somethina that Mr. Brooks 


would concede without any testimony about it. 


MR. CAMHY: Very well, your Honor, I will 


proceed. 

Q Mr.Arning, were you involved in a professional 
way with the capital problems of duPont during the 
spring of 1970? 


A Mr. Camhy, as the senior officer of the 
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exchange in that «7 :a, the matters that arose in the de.irt-: 
ment of member fi:ms of sianificance were related to me, 

and in t!at connection I would have heen aware of 

financial diteioutties. operating problems, or whatever 
existed at any member organization. 

THE COURT: Wasn't that part of your 
responsibility? 

WITNESS: It was, sir. yes. 

‘@) you think that the duPont-Hirsch mercer - 
was a qood merger for Hirsch, duPont and Glore Foraan? 
Did you think it had a good fit? 

: MR. POLLACK: Objection,your Honor. 

THE COURT: I have learned that that is a 
relevant inquiry, Mr. Pollack, so the objection is 
overruled. 

A You confuse me. counselor. When you 
said Hirsch, duPont and Glore Forgan, I was a ne. ral 
observer. 

Q I mean for all three firms. 

A Can ee the question? 

fe) Yes. 

A Pid I think that this combination offered a 


petential on = combined basis for a successful onersation? 


I would answer that affirmatively. 
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THE COURT: You would answer how? 
THE WITNESS: Affirmatively. 

Q Didn't from time to time during this period 
Mr. duPont tell you that given the richt circumstances he 
could raise more capital? 

A Well, I think in fairness to Mr. duPont that has, 
to be put in a little more different context. The 
exchange was seeking additional capital. Mr. duPont 
was si medium by which that was to be accomplished if 
it was to be at all. 


In his appearances at the exchange one 


of the cenditions that Mr. duPont indicated, and he 


was optimistic about obtainina capital, was tiiat civen 
the proper circumstances, not limitless, but ample 
capital was available so in that context what you said 
was probably so. 

Q An@ the proper circumstances would be an 
entity which had good profitability potential that would 
attract capital, is that right? 

A That is true. That would be one. 

All right. 
Now, didn't the Hirsch, duPont, Glore Foroan 
merger contain as far as Mr. duPont and as far as you 


were concerned many of the attributes of that kind of 
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A Y think the answer to that is ves. 

Didn't you regard it as such at the time? 
I dia. | 

9 I show you a memorandum from mr. DNominach, ‘t's 
Exhibit 167 (handing) . You received that shasta. 
didn't you? 

A It's directed to Mr. Cunningham and myself 
and I am certain that I did, yes. 

Q And did you -- you did not accept this 
request, did you, or this suggestion in the first para- 
graph of that memorandum? 

A Well, when you say accept -- 

Q You did not accede to is 

A Well, it ‘uae idibiGsiacce reportina to me 
and he qave me information thatI took into consideration. 

Qe And discounted and ultimately vermitted the 
transaction to proceed, is that right? 

A I wouldn't go along with any of those questions. | 

Q All right, let me put it to you this way: 

Did you ox* to follow his request? 

A Weil, counsel, that's like one of your 

assistants giving you some legal advice and you choose 


as superior to proceed differently. 
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Q All vba. 
A That's the nearest likely approach to this 
that I can imagine. These were facts given to me -- 
THE COURT: Wait a minute, Mr. Arning. 
The question I think is fairly simple, and I think vou 
can answer fairly directly. Did you or did you not 
follow the advice that is set forth in the first paragraph 
of that memorandum? The answer can he yes or no. 
THE WITNESS: Well, your Honor, I don't 
consider this advice. 


THE COURT: Well, the suggestion -- 


THE WITNESS: Did I act differently than 


that first paragraph or if I tnaned one can deem what 
I did to be an act because I am not sure you can. 
It's not consistent with the recommendations that were 
set forth here. 

Q Well, did you take any action to stop the 
merger 

A I don't know what action I could have taken, 
counselor. 

_ 9 Well, you could have advised the parties 

that the exchange did not think the merger would he 
good for either firm hecause, or any of the firms 


because of the operational exposures of F. I. duPont. 
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And because this memorandum was sent to me? 
Yes. 


A That's absurd. 


Q Well, when you read the memorandum did you 


feel that any of the statements that were in it were 
factually not correct? 

A Mr. ee, as a man who had many people 
reporting to him and who requested the dnfoswat ton set 
forth in the memorandum that is now in front 
of this witness, I suggested, absorbed and utilized the 
facts that were contained in this. 

And let's assume for the record purposes 
that some if not all of these were in some form known 
to me as well as a good deal of information that was . 
net in this etna. : 

And if you are attempting for me to 
construct whatever happened to duPont, Glore Foraan 
on the basis of this single memorandum you are qrossly 
in error. 

Q Mr. Arning, let us ao with the assumption 
that there were other factors which made you feel that 
notwithstanding what was in this memorandum you 
thought that you should not stop the transaction or 


try to stop the transaction if you could. 
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ight. 


would have been overriding of the consideration set forth 


in this. memorandum? 


A 


which I just scanned a moment ago, established the point 
of departure here. What Mr. Dominach did was 

analyze special operations questionnaires 
been in our possession, which had been analyzed by our 


examining department and which all the officers of the 


Well, I think the first paragraph of this, . 


exchange had seen. 


His two -- after this he says there are 


two things that you ought to do and you ought to delay it 


until you do it, and one is assurance of additional 


capital. 


exposure 
Q 
A ; 


Q 


that the capital would come in is if the mercer came 


through, 


duPonts told you was that if they could get the merger 


I think I did that. 


The second was that duPont's onerations 
be identied and substantially reduced. 


Well, now, let's get to the first one. 


All right. 


As I understood it vou felt that the way 


that is that what Edmond told you, or what the 
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through they would have the kind of an entity which 
would attract capital. 

A I don't think I ever said that. 

(@) Well, didn't Edimond assure you that -- 

A One of the conversations that Mr. duPont 
idenfied as being siqnificantly helpful to the raisina 
of sizable quantities of capital with an oportune 
situation. This clearly fit that letter definition. 

Q All right. So then this -- 3 

A But it was not what you said. 

Q well, I am sorry, I will accept what 
you said. And in fact, I want to show you a document, 
and it's Exhibit 168. I don't know whether it't in 
yet. 

I offer Exhibit 168. 
Against the New York Stock 
Exchange? 


Against the stock exchanae, 


BROOKS: Has the witness identified 


MR. CAMHY: Well, I am going to show it to him. 
He identified it on deposition (handinc). 


Q Mr. Arning, is this a letter that you wrote 
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to Mr. Latour? 


A Yes, I believe it is. 


MR. CAMHY: Your Honor, I offer it. 
MR. BROOKS: No objection. 
THE COURT: All riaht. 
(Plaintiffs' Exhibit 168 was received 
evidence) 
Q Now, shortly after rece!-ing ti. fox 
memorandum and just the day prior to the mercer, 
you wrote this letter, didn't you? July 1? The 
merger was July 2, Dominach's memo is -- 
A June 24. 
Q Okay. 
Now, looking at the second part of the second 
paragraph: 
"The exchange has been on notice from Mr, 
Edmond duPont that substantial sums of additional canital 
were available when the right quote situation was. 
e 
at hanc. You and I agree that the present combination 
of Francis I. duPont & Company with Glore Foraan and 
Hirsch & Company is just that situation. While I know 
that you are providing us with dailv rmro f°: -. canrital 
computation and this figure at the moment i3 most 


encouraging, thet additional capital is mandatorv." 
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Now, this does tend to confirm what you just 
said, Mr. Arning, doesn't it? 

A I am glad you feel that way. Yes. 

Q And that is that in your discussions with 
Edmond about where the firm was going and in the 
exchanges discussions with him about where the firm was 
going that previous spring he said that he could cet 
capital for the right situation and you felt thatthis 
was the right situation. 

X did. 

that that tended to meet what you felt 
was -- or that tended to meet what you felt was -- or 
that tended to override the considerations, the other 
considerations mentioned by Mr. Dominach in his memorandum. 

A I don't buy that. 

Q Well, is <-- 

A I don't buy what you just said. 

Q Well, that was one of the factors which 
made you override that memorandum. 

A It was one bit of information available to me 
that was not available to Mr. Dominach. 

Q All right. 


Now, can you tell me whether during that sprina . 


you had a familiarity with the eiements which mace un 
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the good fit between Hirsch and Glore Forgan and duPont? 
That is, did you know these elements? 

A Well, I am wondering what you specifically 
mean by -- 

Q Well, was it a good fit? Was ita sympathetic 
merger of things which work together well? 

A Let me try to answer that. And in order to 
do that you have to put this whole thing in versrective 
of what was going on around you, and when [I sav that I 
think the general market conditions are a material 
consideration, and at the time we had had a severe 
decline in the market. We had had a drying up trading 
volume, and an overall market condition not condusive 


f 


to expansion activities of member organizations. 
At the same time the firms at larce haa 
spent large sums of money to automate, to develop 
Processes to improve paper handling and in so doing had 
enlarged their staffs to do this kind ot thine. 
I think some of the testimony Sam Gay gave 
a short time ago relates to just the Kind of expenditures 
that had to take place all over the street. 


Now, with that as a backdrop with the 


declining market existing we had a clear cut nossibility 


of operating losses, if they hadn't developed increasing, 
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and if they had developed expanding even further. 

Aqainst that we took a situation here 
in my opinion, and mine alone to be sure, offered 
opportunity of three member organizations of vast 
combined savings, a mix of business corbining that looked 
from the point of view that I sat at as contributing 
significantly to the overall role of a single firm. 

You had, inthe case of duPont Glore Forgan -- 
in the case of Glore Forgan one of the primary investment 
banking organizations. Neither Hirsch nor duPont had any 


such factor present in its case. 


In duPont's case you had one of the leadina 


distributive organizations in the industry. I don't 
know how many offices it had. I'd suagest they ranged 
upwards of 70 to 100. It was a master type of structure 
to provide distribution for the banking side that was 
contributed from Glore Foraan. 

And then from the Hirsch point of view you 
had marketing areas almost specifically identifiably 
difference from those that existed in the old: duPont 
organization. And I am thinking specifically of the. 
lower south and I ma thinking of Florida. I am thinking 
of Florida and I am thinking of Furope. 


And you had the fact that at the Hirsch 
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organization a number of the manacement individuals 
were now somewhat older, not as well as they had been 
and I felt that in addition to those ingredients 
we were going to be able to look to a strengthened 
management team operating a stripped down operation that 
was going to provide a greater level of Profitability 
and provide a means for the combination and real 
Savings in the operations area. To weed out the softer 
spots and to have all the attributes of a potentially 
not just viable but very strong member oraqanizatic 
Q Ali right. 

Now, earlier that spring another merger 

for duPont had been suqgasted to the exchange, hadn't it? 


and that was a merger with Blair? 


A Well, I think I testified inthe deposition 


I didn't even recall it. 

QO Well, do you remember that a mer>>. with Rlair 
was considered and rejected that spring as not making 
any sense? 

A I may be mistaken but my recollection was 
dim and I had no significance of it at all. 

Q Would you have gone along with a merger with 
Blaix at that time? 


MR. BROOKS: I object, vour Honor. It's 
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purely hypothetical. The witness doesn't recall such a 


fact. Resides, what's the difference? 


THE COURT: I think that’s riqht. Ohjection 
sustained, 
@) Well, if the Glore transaction -- if the 
Glore element hadn't been in this would you have cone 
alonq with this meraqer as much as you did? 
MR. BROOKS: Same objection, your Honor. 
Hypothetical. Irrelevant. 
THE COURT: Objection sustained. 
@) Were you familiar with the capital problems 
of auPont during the latter part of December and 
early part of January? 
A What year? 


(@) 1969, 1970, it's deficiancy,$17 million. 


A Help mv recollection. Is this shortly 


after the audit results for '69? 


220a 

1 cammch Arning-direct 

Q Yes. 

A Yes. 

Q So then you did concern yourself with duPont's 
capital problems? 

A I never testified otherwise, t’\a. am aware of, 

Q And did you try to keep up with t.is on a day-to- 
day basis, or on a week-to-week basis, at least? 

A Well, I could clarify that for you easily. 
The responsibility for the observance of the financial 
condition, the operations, etc., of member organizations 
lies in the department of member firms. We have an 
extremely capable leader of that department, a.da staff, 
an outstanding staff of examiners. 


They were the front-line people who were dealing 


with this, and I was in constant contact with them, and I got 


information. I was in a different physical locatior. than 
they were, but I certainly was acquainted with what was 
going on. 

Q Well,wasn't duPont one of several firms which were: 
in what the Exchange considered serious capita! concition 
problems during that period? 

MR. BROOKS: What period? 


MR. CAMHY: Late '69, early ‘70, through June of 
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A Well, I -- 
Q Wasn't there a list of firms that you were — 
because of this problem? 
A There were firms that the Exchenge watched for 


capital and operational problems, yes. 


A I have said in that period, yes. 


Q Wasn't one of your concerns during that period 


; 
| 
H 
l 
| 
Q Wasn't duPont one of them? | 
| 
| 


the solution of duPont’s capital probl-ums? 

A One of my concerns? 

Q Well, one of in Exchange's concerns. 

A Well, can I substitute"resolution" for 
"solution"? 

Q Resolution, yes. 

A Yes. 

Q And in that were demands or requests to 
‘Edmond duPont and to others as to raising more capital, 
wasn't that one of tne things thit was going on? 

A There were those requests made, yes. 

Q And want thie merger part of a program for 
the resolution of that problem? 

A The merger atself? 

Q Yes. 


A The merger didn't come from the New York Stock 
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Exchange. 


“+, but wasn't the merger considered by the 


3 
7 
4 Exchange as an event which would he.p resolve those 
5 | problems? Just going back to that letter about the i 
6 | attraction of capital when the right thing came -- | 
7 A Yes, but, you see, these things aren't that | 
8 | simple, counselor. | : 
9 This event, the combination of these enterprises | 
10 was brought to the Stock Exchange by the people ee | 
Mf It didn't emanate from the Stock Exchange, to my knowledge. , 
Le Q | But the -- : 
: 13 | A When it became clear, and I think you know already 
. 14 Cue heck nas been a number of chats back and forth on | 
$ 15 these kinds of things, about which the Exchange was 


ll 16 | not involved, but when it became clear that this was going ; 
: 7 | to be the real thing, we took steps to see to it that we : 
a 1 | would have information about it, that we would knew what | 
a2 
| “| 19 | was going on, that the procedures that would be fcllowed 
\Y 7 would be established ahead of time, that we'd kiow what 

ir 
, 22 We, yes, went into depth te find out what was } 


joing to happen, but it was something literally presented 


to us. 


ave 21 the pro forma capital requirements were, blah, blah, blah. . 
Q But it was something that you could have stopped 
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if you wanted to. 
A I don't know how. 
Q Simply by telling the firms that you wouldn't 
let them do it because of duPont's operational problem -- 
A After what I just described as their potential? 
I would be having another lawsuit defending that. 
I don't think I could have done such a thing. 
Assume, if you will, that the combined enterprise 
met the Exchange's requirements for member organizations 
from A to Z, which, so far as I know, they did. 
Q Well, assuming Mr. Dominach said -- 
A - I can't assume Mr. Dominach said it at all. 
ie dee a consultant at the Exchange; he was not employed by 
it directly. He was familiar with many of its rules. 
That was not the spot I was in, Counsel. 
Q Did you know Mr. Chenet made the same recom~ 
mendation? 


A I have no idea what Mr. Chenet may have made. 


MR. CAMHY: Your Honor, may I read from the 


deposition, please? 
MR. BROOKS: I object to reading from the 
deposition while we have a live witness on the stand. 
It's not an admission of the Exchange. 


MR. CAMHY: iI think it is. 
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MR. BROOKS: I disagree -- 

MR. CAMHY: I am offering this as some 
inconsistent -- 

MR. BROOKS: You are offering it as inconsistent 
testimony? May I ask with what testimony of this witness? 

MR. CAMHY: The testimony he has given. 


MR. BROOKS: What testimony? 


THE COURT: Well, come on, Mr. Brooks, he 


doesn't have to answer that. What he has to do is read 
the question and if it's not inconsistent you make your 
objection then. 

MR. BROOKS: I would like the Court to know that 
at the time of the deposition Mr. Arning was not an ottine: 
of the Exchange, so it cannot be an admission of the 
party. 

THE COURT: He is not reading it for that purpose, 
as I understand it; he is reading it as an inconsistent 
prior statement. 

MR. BROOKS: I will listen with that in mind. 

MR. CAMHY: It's a deposition called 
Deposition Exhibit 102. 

Gentlemen, I plan to use Exhibit 102, which is 
not a premarked exhibit, but it was 102 on the examination 


of Chenet, but it was used on the Arning examination before | 
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9 exrak. 
bf 2 | I will have copies made, but I think you all 
4 | have access to it. 
5 MR. BROOKS: We have our copy, Mr. Camhy. 
6 That won't be necessary for us. 
7 MR. CAMHY: Thank you. 
& | G Look at Exhibit 102, please (handing). 
9 | MR. CAMHY: Now I would like to read at Pasc 163. 
10 “Would you look at Exhibit 102, please, Mr. 
1] : Arning, which is a memorandum dated May 13, 1970" -- 
ae "Q Would you look at Exhibit 102, please, Mr. 
13 | Arning, which is a memorandum dated May 13, 1970" -- 
14 | MR. BROOKS: May I interrupt for a moment, 
15 | Mr. Camhy? You cited us Page 163 ~~ 
16 | MR. CAMHY: No, 63. | 
17 | MR. BROOKS: Would you give us a momei.:? 
| F 
18 | MR. CAMHY: Sure. 
19 "Q Would you look at Exhibit 102, please, Mr. 
20 | Arning, which is a memorandum dated May 13, 1979 from 
21 | Fred Stock in respect of the possible combination of 
22 | Blair and duPont? 
| "A Blair and duPont? 
24 | "Q Yes. 
5 "A Yas, I see it. |. | 
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*¢ Did you receive a copy of that memorandum? 


| 
{ 
| 
| 
a Do you recall considering the problems raised | 
! 


3 "A It was sent to me. 

4 

5 by that senicantai’ 

6 "A I don't think they were given much. There 

7 wasn't any sense tc this. It was an easy answer." 

8 I would like to show the memorandum to the | 

9 | 

10 THE COURT: You have read it. I will -- | 

1l MR. CAMHY: No, I was not reading from the ‘| 

12 memora:.dum. I was reading from testimony. 

13 MR, POLLACK: : If your Honor please, our 
14 opponents have no particular interest in this aspect of | 

15 the testimony, but I think in fair context to the lawyers : 

16 rx. Camhy ought to read through Line 22, because this is | 


the suiuject about which Mr. Arning testified a matter of 


minutes ago. 


THE COURT: Well, as I heard his testimony, when | 


he was asked a question here, he said he had no -- as I reca}1 


he had :o knowledge of -- | 


MR. POLLACK: In that respect I suggest that he 


read through Line 22, and you will see that he gave the 


same answer on his deposition. That's why I say I think 


fair context requires that Mr. Camhy complete the next 
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| 
2 several questions and answers. | 
Be i 
: 3 | MR. CAMHY: The memorandum indicates that it was ! 
6 orandum. If you wil. read to the next page, down to | 
| 


4 sent to him. 
5 ! MR. BROOKS: He didn't deny that, reading the mem- 
| ; 


7 Line ll, it says there he wouldn't have recalled it unless 

8 _he had been shown the memorandum. 

. MR. CAMHY: Well, coesn't the memorandum indicate 

10 | that it was sent to him? 

ul | MR. POLLACK: I think the question was whether | 

12 | Mr. Arning kriew about the Blair-duPont merger. | 
- The next series of questions and answers which | 

14 | M> Camhy did not read should be read. | 

15 ret may, with the permission of the Court. 


we | MR. CAMHY: Well, I’ have no objection. My 


cuLy attempt on this is to shew that the memorandum 


was sent to him. 


19 THE COURT: Well,Mr. Camhy, I have been misled 


because, as I heard it, I assumed that you were reading 


it for impeachment purposes, and I certainly accepted 


it as being appropriate for impeachment purposes, because 


it was different than what his testimony was here. 


MR. CAMHY: Your Honor, my impression on the 


testimony was that he denied any recollection of the 
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whole event, and my only attempt was to show this 
memorandum which was sent to him on that subject; that's 
all. 

MR. POLLACK: If your Honor please, merely in 
the interest of clarity, the next series of questions and 
answers are the question at Line 12: 

id Do you recall considering the problems raised 


by that memorandum? 


"A I don't think they were given much. There 
wasn't any sense to this. It was an easy answer. 

"Q Yes, but evidently some people on the staff had 

"A Well, that's why there are V-Ps and other 
people, I guess. I don't recall it ever having been 
given really a lot of consideration. 

*Q By you? 


"1K By me." 


been thinking about it. 
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MR. BROOKS: May I continue your Honor? 


MR. POLLACK: I believe that that is entirely 


consiste .t¢ with what the witness had said a'’matter of: -i:-:.- 


minutes ago. 

THE COURT: All right. 

MR. PQLLACK: I raise the point not because 
it affects out clients but because I don‘t think that 

, what Mr. Camhy has done is consistent with the use to which 
he purports to put a deposition. 

THE COURT: All right, thank you, Mr. ollack. 

MR. BROOKS: And if you read over halfway dovn 
the next page it becomes even clearer on the sama point 
that Mr. Pollack is making your Honor and I join in his 
objection. 

MR. CAMHY: The only point I wish to make is 
that to the extent that this memorandum is a stock exchange 
document which was sent to him and is on the letterhead 
of the exchange and has his name on it and deals with this 
subject it is something that apparently was brought to his 
attention and at least to the degree that he received : 
this was considered by him. 

THE COURT: Well, all right, if that was your purpos 
you had me in thedark about it. it seems to me that that 


purpose could have beenvery well served by showing him 


ee ee ee - -—— -- 
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that document and -- it is not a part of the record, or 
making it a part. But let's proceed, 

MR. BROOKS: If Mr. Camhy is offering this 
I will object on the grounds of relevancy. I don't see 
what a Blair-duPont merger if it was considere by anybody 
has anything to do with this case. 

MR. CAMHY: The memorandum does have this much 
to do with the case. It tends to show that senior officers 
of the exchange thought it had something to do with the 
mergers and they had some input about whether it should 
be encouraged or discouraged and they did consider tha 
‘desi henee economic effects of the mergers and whether it 
would strengthen these firms and whether to encourage 
them or discourage **em, 

MR. BROOKS : tt might be relevant if Mr. Camhy 
was suing on behalf of investors of Blair, your Honor, but 
it is not here. 

THE COURT: Let me see that, Mr. Camhy. 

MR. CAMHY: Yes, sir (handing) . 

THE COUR’: All right, I will receive it. I had 
thought that that ws an area in which there would be 
no dispute. I had assumed that the stock exchange in view 
of this kind of a problem would of course take soma 


responsibility for attempting to resolve it ard to take 
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actinn to rectify it if they could. I didn't think there 
was going to be any dispute about that until Mr. Arning'‘s 
testimony. I will accept it. 

MR. HYDE: Mr. Camhy, I take it this is not 
offered with respect to Haskins & Sells. 

MR. CAMHY: No, it is not but it needs a new 
exhibit number. 

(Plaintiffs’ Exhibit 261 received in evidence.) 

THE COURT: Gentlemen, why don't we take a ten- 
minute recess, 

(Recess) 
BY MR. “AMY: 

Q Mr. Arning, during the 1969-1970 period wasn't 
there a program under way to help certain major firms 
which were having capital and operational difficulties? 
Don't you remember referring to that on your deposition? 

A Well, yes, sir, I do. The problem with depositions | 
though is the lawy2r asks the questions and gets 
responses to those questions but never gets the context. 
I know what you are referring to and if I could take a 
liberty here of explaining it I will try to, 

Q Ckay. I would like to just insert two or three 


words to see if you could cover them and I have taken them 


from your deposition. 


SOUTHER! DIS. KICT COURT REPORTERS. U.S. COURTHON SE: 


232a 
Arning-direct 

Please do, 

Q One of them is the concept of radical surgery 
that you used referring to what hzd to be done to some of 
these firms, 

THE COURT: What kind of surgery? 

MR. CAMHY: Radical surgery as what has t2 be 
done to some of these firms, 

MR. BROOKS: I object to the question your Honor. 
We should be concerning ourselves with duPoint and not 
some of these other firms. 

MR. CAMHY: Your Honor, I am trying to show 
that this merger formed part of his overall job in trying 
to see to it that certain major firms who wero experiencing 
difficulties could be given whatever assistance-- 

THE COURT: Well, I ‘think that‘s psrmissible, 


Mr. Camhy, but I don't understand, I think tha 's permisetnie) 


but it does appear to me that you should bo concentrating | 


On what he didwith the two companies. 


SOUTHERN DIS'RICT COURT REPORTERS, U.S, COURTHON'S § 


233a 451 


Arning-direct 

MR. CAMHY: I am. But I am Only trying to 
make sure it is knowm this was part of his cfficial duties, 

THE COURT: Suppose it wasn't? What difference 
would that make? 

MR. CAMEY: There is a contention in this 
complaint that the exchange did morely more than just 
Stand by in this merger, that it knew about the merger 
and that it felt the merger was a good thing, and that it 
tended to observe the merger and encouraging the merger 
as part of achieving some objective that the exchange had 
in Seeking to resolve duPont 's Operational difficulties, 

THE COURT: I think argument over it will take 
longer than for you to ask the question, SO ask it. The 
objection is overruled, | 

MR. BROOKS : z will save him the trouble, your Honor), 
I will agree mr, Arning has put in the record proof of | 
everything Mr, Camhy had just Said, except that the 


exchange encouraged this merger and I think he testified 


THE COURT: you concede that was Part of lis 


responsibilities, 


| 

| 

| 

he was neutral, | 
| 

| 

! 


MR. BROOKS: What was part of it, | 
THE COURT: Everything except the word encouraged, | 


MR. BROOKS: fr concede it was part of his | 
} 
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responsibility to know what was happening, to enforce 


existing exchange rules. 


Q Mr. Arning, do you remember discussing a program 


| 
| 
THE COURT: All right. you may ask the question, | 


during the year 196°, '70, and continuing through '70, 

of dealing with certain firms who were experiencing major 
capital and operational difficulties, and do you remember 
referring to the fact some of them needed radical surgery, 
you were able to save some, not others, and you were 
proud of the fact that you did? 

A Okay, with the caveat I had a moment ago, can I 
put that into my -- 

Q Yes, please. 

A Forgive me, your Honor, I just think the back- 
ground here is vital to the picture. For the record, ps 
market low occurred in May of 1970, the bottom of the 
Dow-Jones average as a measure, I think if you look 
at volume it similarly hit its low point in May of 1970, : 
My responsibility in an overall way relating to the | 

department of member firms in light of the geneval experience | 
that had occurred in the industry of oper’.cing losses in 
the latter part of 1969, snd let's say the first quarter 


of 1970, then having beer in the record, coOupicd with the | 


fact that at some organizations a fair amount of their capita} 
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was in securities form, the Gecline in the market value 
which had reduced their Capital appreciably, the senior 


officials of the New york Stock Exchange, the head of the 


department ‘of member firms, determined that a proper | 


course of action would be in dealing with a very large 
segment of firms that may or may not earlier have had 
any difficulty, been asked to provide the exchange with 
details that would demonstrate to the satisfaction of the 
exchange their ability to operate at ; 3t less than a 
break-even basis, given the reduced volume that occurs 

in the second and third quarters most years. 


So with that as the background, to the questions 


you asked me in. the deposition, some of those firms elected, | 


some John Cunningham elected, some Mr. Bishop and other 
coordinators of the department of member firms of the | 
exchange worked with to accomplish these broad objectives 
I have just outlined. there were some you asked me abort 
that I deal with, and thoy were just X nwéoor of firms, 
Qne of thein was duPont, ‘vhere were few in numher that Ir 
handie¢. They were large firms. But that was what was 
involved in that. 

Does that get to the background cf that question 
satisfactorily? 


Q Yes. How, do you remember referring to this job as 
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something which in a jocular manner, but nevertheless 
with a certain amount cf truth, got your hair that gray? 

A I have a tendency to be that Way, and I did, and 
I used radical surgery, I sents that term because I think 
you inquired what was necessary and the radical surgery 
related to the need for the member suits iabas in these 
areas to pare back, apply the surgery, which was the 
analogy I was using, to their Operating costs then prevailing 
to get to a point where no matter what the cost was they | 
could break even. The analogy is if you break even you 
are no longer losing capital. 

9 I think you also conceded on deposition tha 
merger route was the answer to certain firms’ problems 
and it looked to you like this was to duPont. 

A I don't remember the latter. I recall the doiane. | 
a merger route would solve some of the organization's problema, 

| 

but I don't recall the latter. 


Q De you recall also that yeu regarded the duPont 


| 
i: 


merger favorably as being part of the solution to the | 
problem? I think you said that, Mr. Arning. I will have 
to check now. 
& I just cestified, I think -- 
THE COURT: He just testified to that. 


So that we don't have any problem vith that? 
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A The record there is ciear, 

Q Wasn't the latter part of 1970, or wasa't 
all of 1970, a pretty difficult year for the exchange 
in terms of the possibility of major capital problems in 

very substantial firms? I am talking about Goodhedy, 
Hayden Stone, duPont; you had a bad yearm your hands 
that year, didn't you? 

A Something like the vintners. 

MR. BROOKS: I object to the question. I don't 
think it is relevant to duPoint. The other con were 
after. Dupont's. 

, THE COURT: The: object ion is overruled, 

A May I have the question? 

Q Didn't you have Several major firms in trouble, 
capital trouble, Goodbody, Hayden Stone, duPont, plair, 
and even to a slight degree Bache? 

THE COURT: When? 

MR. CAMHY: That year. 

THE COURT: 19707 

MR. CAMHY: Yes. 

A I don't know how to charactorize a period like 
a year, and things like member firms in general, but -- 

Q Didn‘t you tell ma that was the year that mace 


your hair gray? IZ think that's what you told me. 
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A I forget the point of rerence to that. But in 
any event, I won't dispute the fact that year was a difficult 
year in dealing with 2 number of member firms. 
Q Isn't it a fact that if a major firm like 
duPoint went down it might take many other firms down with 
it because of the relationship in trades between them 
and inability to satisfy outstanding debts? 
MR. BROOKS: Objection. No relevance to the 
issues in this case. 
THE COURT: The objection is overruled. 
A The ecuatcban was-= 
Q If a major firm Like duPont went down it might 
take other firms down with it because of its inability 
to satisfy debts as between firms. That is, there would 
be ‘a major loss of confidence and a major inability to 
satisfy complaints for deliveries, moneys due, etc., and there 
| would be a real problem that might affect many other firms. 
A I don't know how to speculate on the scoce of 
what might happen. 
Q It would have been a problem of the first 
magnitude for the exchange? 
MR. BROOKS: Same objection, your Honor. 


Q Didn't you ks. 3o0dbody trouble at the same time? 


| 
| 
| 
| 
| 
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THE COURT: I am overruling the objection to 
the question that you have asked. Now, withdraw one vf 
the questions, in any event. 

MR. CAMHY¥Y: I will withdraw the last question. 

Q In the light of duPont's relationships with many 

other member firms in Exchange transactions and other 
commercial transactions, and in the light of the numerous 
customers that duPont had all over the country, wouldn't 
its liquidation or failure nave caused very substantial 
problems for the securities industry as a whole and the 
New York Stock Exchange in particular? 

MR. BROOKS: Same objection. 

THE COURT: The same ruling. 


THE. WITNESS: Well, your Honor, I find great 


difficulty sitting here in 1975 to speculate what might have! 


occurred ata sie point in time. I do think your 

calees ought to show that the resources of the Exchange in 
many cases are substantial in terms of people and in 

terms of inventiveness, and I, sitting here, out of the 
blue can conceive tnat we might very well have established 
a number of interim-type of clearances to settle a lo* 

of the inter-broker problems, wate those type of things 

to arise, but never having hit the light of day, to try 


to answer that straijis my ability. 
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What we would have done, I don't know. We 
sure would have had to work at something to do it. 
Q You sure would have had a big problem, wouldn't 
you? 
We would have had to solve a problem. 


THE COURT: I didn't understand the question 


to be directed to that. I thought the question was to 


talk back to 1970. 

The question was whether or not, if there was 
a failure at duPont,as to whether that wouldn't have 
caused some major upheaval, or whether you considered it 
as such in the industry, and not speculation, but your 
thinking «t that time. 

THE WITNESS: Your Honor, if I ma’, counsel has 
already pointed out there were other firms that occurred 
that year. All of those were resolved. There was no 
loss to customers of anything. 

So let's put the duPont thing at the front of 
that chain, and say that would have been one of the 
others that would have been solved. 

Q Yes, but they were resolved either through saving | 
the firm somehow, or by something that existed then, 
and that was called the trust fund; isn't that right? 


A Well, the manner in which they were resolved 
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did var, sure. 
Q Didn't you tell me or deposition that you had 
pent $84 million of the Exchange's money in satisfying 
various claims out of the trust fund for firms that 


had failed? 


A Whatever the number is is clearly in the 


record and it's substantial. 


Q Wasn't it around $84 million? Didn't you tell 


A I don't recall the number 1 gave ou then, sir. 

Was it close to $84 million? 

A It’s large, very large. 

MR. CAMHY: Your Honor, I have $84 million in 
tne deposition. I must say when I read it I was shocked, 
I cidn't realizs it would be that large. 

“RE WITNESS: It’s in the annual report. The. 
deposition was a year ago. I don't remember the number, 

MR, CAMHY: I questioned people whether the 
stenographer had mistranscribed it, but they assured me 
that was the number testified to. 

THE WITNESS: A rather substantial effort was 
made, no matter what the number, 

: MR. BROOKS: We are 2 long way from a disclosure 


case in July of 1970. 
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Q I just want to make this firm. 

The Exchange did spend numbers of that magnitude 
in satisfying the claims of other firms that had gone 
down, isn't that so, out of the trust fund? 

A Yes. Whatever that number is. 

Q What were the total commitments of duPont at 
this time? 

A I am afraid I don't know. 


Q Do you know that it exceeded hundreds of 


millions? 


A I don't know what you mean by "commitments." 
Q Obligations. 

THE COURT: I am at this point inclined to agree 
with Mr. Brooks. I don't think this has any relevance to 
this case at all. 

I disagreed with him before, because it does seem 
to me that the actions that the Exchange took in its 
concern about the industry was within the area of this 
litigation, at least for me to understand what's involved, 
but that they paid off claims in an attempt to save the 
public in some context I don't think has any relevance to 
this case. 

MR. CAMHY: I suggest, your Honor, that the 


reason the paying of claims is relevant is because they 
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paid off claims because they felt that that was necessary 
to preserve the institution of the Exchange, and 

that in the duPont case they realized that with two or 
three like these, there would be no money, there wasn't 
the kind of money to pay these claims. 


THE COURT: That is highly speculative, Mr. 


They paid off claims, and I assume that they 
felt that that was their public responsibility. 

MR. CAMHY: Until they ran out of money, your 
Honor, and I am suggesting they would have run out six 
months sooner, and would have had SIPC six months sooner 
i£ duPont had gone down then. 


THE WITNESS: May I ask a question, your 


THE COURT: Without having one put to you, 
Mr. Arning, I prefer not. 

MR. CAMHY: I have only one more question, 
your Honor. 

TPE COURT: Ali right. 


Q In your work in duPont, did you rely on 


Haskins & Sells for information as to operations of the 


firm during that spring to any extent? 


A During that spring? 
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Q Yes. 
THE COURT: You mean the spring of 1970? 
MR. CAMHY: Yes, sir. 
¢ Did you rely on Mr. Lill of Haskins & Sells 
as I think you said your eyes and ears? 
A Yes. I am trying to get the same time period 
in focus. Haskins & Sells was helpful to me and to the 
Exchange in the course of using its audit functions at 
duPont, and Hirsch, and everybody else. 
Q As a source of information that spring? 
A I met with Ed Lill, yes. 
Q And did you try to get from him -- did you use 
him as an informational source as to the operations there? 
A Mr. Lill was helpful in every respect. 
MR. CAMHY: That's all I have, your Honor. 
THE COURT: Mr. Brooks, do you want to question | 
' 


the witness? 


your Honor. 


! 
MR. BROOKS: I have no questions of this witness, | 
| 


THE COURT: Mr. Hyde? 
-CROSS-EXAMINATION : 
BY MR. HYDE: 
7 Q Mr. ARning, with respect to the last few questions 


concerning Mr. Lill, when you said "that spring," can you 
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distinguish between the period before and after the duPont 
merger of July 2, 1970? 
In what way? 


With respect to the services rendered by Mr. 


I met with him on a continual basis, or I did 


What did these meetings consist of? 


At one point we formalized them rather sub- 
stantially, it seems to me, and I think I wrote Haskins 
and asked them to do rather specific things, but prior to thd 
why, I think we met, I don't know whether it was on a 
regular basis, but frequently, to review with Ed the 
status of recovery efforts, research, and so forth. 

Q I show you a letter you wrote, I believe, put 
in evidence as Plaintiffs' Exhibit 232, a letter dated 
August 4, 1970, and ask if that's the letter you have 
in mind. 

A Yes. Without reading all of it, this is the 
letter. That's the formal assistance that we sought. 

Q And that was commencing in August of 1970? 

A I believe so, yes. 


MR. BROOKS: Excuse m, Mr. Hyde. We don'* 


have that being received in evidence. 
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THE CLERK: Et wasn't; 

MR. HYDE: \I may be in error. (X) chought: wt 
was. I believe it was shown to Mr. Lill in his testineny 
yesterday. I thought it had been offered and received. 

MR. BROOKS: I have no objection to it going 
in evidence. 

MB. HYDE: I have no further questions. 

THE COURT: Any questions? 

MR. POLLOCK: No questions,your Honor. 

MR. ‘AMHY: No further questions. 

THE COURT: Thank you, Mr. Arning. 

(Witness excused) 

MR. CAMHY: eau we approach the bench for 
a moment? j 

(At the side bar) 
MR.CAMHY:I misjudged my time’ and I have run out of 
material, and I would like to he able to stact first thing 


in the morning. I don't know where to go from here now. 


MR. BROOKS: We have Mr. Bolos and Mr. Bishop 


standing by for Mr. Camhy to call. They have been in the 
2 


back of the courtroom. 
MR. CAMHY: I won't need Bolos,. 
MR.. BROOKS: Can I excuse Mr. Bishop? 


MR. CAMHY: Yes, but I won't need him until 


Monday... 


247a 


MR. BOOKS: Why not have him now? 

MR. CAMHY: T can't. If I start with Mr. Bishop, 
I could never finish with him this afternoon. 

MR. BROOKS: Pick up tomorrow. Mr. Bishop 


is scheduled to go to the West Coast. 


THE COURT: This case has gone on, and I really 


think if you are going to use Mr. Bishop you ought to 
use him now. He is here. 


6 


MR. CAMHY: He was here as an observer for 
several days. We couldn't get him out, a recall, 
for awhile. 
THE COURT: He is available now, and there 
an hour left. I have another matter at 5:00 o'cloc’ 
I want my time used. 
MR. CAMHY: I understand that, your Honor. 
THE COURT: Therefore, it he is here and you 
are going to use him, I think you ought to use him now. 
If you don't want to use him now, then don't use him. 
MR. CAMHY: Very well, your Honor. 


(In open court) 


MR. CAMHY: Mr. Bishop, please. 
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MR. SPINOGATTI: Yes, sir. 


THE COURT: And what are you -=king him to 


MR. SPINOGATTI: I am asking him to describe 
for the Court the procedures by which the assets and 
liabilities desiqnated in sectior 3 were transferred, 
your Honor. You will see that section 3 indicates that 
they were in fact transferred, it's a receipt for that, 
end Mr. Norman has testified that he was a member of the 


liquidating committee and that aqreement prcvides 


that the liquidating committee was to do that transferrina. 


M HY ME: Your Honor, I fail to understand 
the relevancy of onan line of inquiry. 

THE COURT: I am not prepared to at this 
point rule on thet, but what I was trying to find out 
_ was whether what he is asking him to describe is descrihed 
in the agreement itself. If it's described in the 
agreement itself, then I can read. I don't really 
need any testimony. 

MR. SPINOGATTI: No, your Honor, it's not 
described in detail in the acreement. If vou would 
like me to respond to that objection I will. I was 
trying to save some time. 


THE COURT: No, that's all richt. I will 
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hear Mr. Norman if ne is qoing to testify as to something 
that's not in the agreement. 
MR. SPINOGATTI: Yes, your Honor. 


Mr. Norman, would you like the question repeated 


Yes, please. 

MR. SPINOGATTI: Mr. Reporter, would you 
please read the question back. 

THE COURT: I think to save you some time 
I think the question was as I recall it, how were the 
liabilities that are aescribed in the aareement trans- 
ferred. 

MR. SPINOGATTI: And the assets, your Hlonor. 

THE COURT: And the assets. 

A A couple of days before the transfer of assets 

and liabilities which were supposed to be transferred 
as of July 2, 1970, an account was established on the 
books of Hirsch & Company called the omnibus account. 
This account was to be used as a conduit to transfer 


the assets and li:silities of duPont. 


As of the close of business July 2, 1979 and 


the early morning hours of July 3rd based on instructions 


previously given,the desiqnated assets and liabilities 


2 


were transferred by the IBM computer into the omnibus 
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account, and then on to duPont. 
(@) Mr. Norman, in front of you on the table 


there is a large areen hook which has heen premarked 


as Plaintiff's Pretrial Fxhibit 260, and I ask vou if 


this is the run of that computer which accomplished 
what you just described. 

A Yes, it is. 

MR. SPINOGATTI: Your Honor, I would not 

to the Court that because of the size of that document 
I have not provided copies to counsel for defendants. 
However, I advised them of its existence and it has been 
available for them to view. 

Q Mr. Norman, did the omnibus account after 
the entry of all the designated assets and liabilities 
have a debit balance or a credit balance? 

A Debit balance. 

fe) Do you know as you sit here what the exact 
amount of that debit balance was? 

A I don't know the exact amount but I think 
it's about a million nine hundred thousand. 

Q Let's see if we can refresh your recollection 
a little bit as to the exact amount. Would you examine 
the closing summary entry in Plaintiffs' Exhibit 260? 


I believe we marked the page with a little slip of 
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Yes. 

Q Does that refresh your recollection as to the 
exact amount of the debit balance in the omnibus account 
at that time? 

A Yes, it's $1,910,440.82. 

MR. SPINOGATTI: Your Honor, I submit 
Plaintiffs' Exhibit 260 be admitted in evidence. 

MR. HYDE: The entire volume? 

MR. SPINOGATTI: The entire volume. 

MR. HYDE: Your Honor, apparently it's 
offered just for one figure. Why do we need this 
massive volume in the record? 

MR. SPINOGATTT : Your Honor, this hook 
lists all of the assets and all of the liabilities 
which were assumed by F. I. duPont Glore Foraan & Cormany. 
A portion of that debit halance which I have described 
was credited by ke I. duPont Glore Forgan & Company 
Sf each of the individual plaintiffa and forms a part 
of their investment. I'd like the record of all of 


those assets and liabilities deemed transferred by duPont 


Glore Foraanfcompany deemed in evidence. 


MR. HYDE: I have no objection to a 


particular figure going into evidence, your Honor, but 
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I do object to this volume. 

THE COURT: I must confess that I have 
some problem with it myself merely in terms of we don't 
really anticipate that that's relevant enough for 
me to pore through that entire volume. 

MR. SPINOGATTI: Your Honor, my only -- 

THE COURT: Let me make a sunqgestion to 
lessen some of the work. I would prefer, frankly, 
for you to -- whatever information is in there for you 
to condense it in some form ard then make it part of 
the record. It would appear to me that if there are 
some figures in there that you feel are important that 
counsel can aqree on that and without my having to 
try to wade through a volume like that. 

MR. SPINOGATTI: Well, let me suqaest 
this, your Honor: Would counsel for defendants stipulate 
that the debit balance in that account was the number 
which Mr. Norman read out and that that was the dehit 
balance of the assets and liabilities transferred to 
F. I. duPont Glore Forgan & Company? 

MR. GILLESPIE: Your one, I have to qo 
look at it before I could so stipulate. I am qoina 
to have a similar problem and I see no reason whv 


they could not Xerox that Single pace as I would plan to do 
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- with these documents. 

3 THE COURT: Yes, but he wants more than a 
4 sincle page, Mr. Gillespie. What he wants, he wants a 
5 summary of various accounts and at least he wants that 
6 


extent on the case of the defendants, your Honor, as you 
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to be before the Court for whatever reason. I think 
7 there may be some justification for that, hut I think it 
8 eught to he able to be done in a way that would he less 
. burdensome for, at least Peer I am thinking about 
10 myself at this point. | 
il MR. SPINOGATTI: Your Honor, I will adopt | 
12 Mr. Gillespie's sugaestion for the time heing, and perhaps | 
| 13 if we can mark it as Plaintiffs' Exhibit 269 in | 
' 
“4 evidence, the last naae of this, which I will have 
15 Xeroxed and if we later on wish to -- 
16 THE COURT: Is that all you need? | 
W MR. SPINOGATTI: For the time being it's | 
ae all I need, your Honor. | 
THE COURT: All right, fine. We'll 
20 do it that way. | 
21 MR. SPINOGATTI: All riaht, fine. | 
= THE COURT: If you determine that you want 
* further information in it then we'll do it then. 
2 MR, SPINOGATT: That really depends-to some 
25 


eat wisn 
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realize. 

THE COURT: All riaht. 

MR. SPINOGATTI: In view of the suaqestion 
I move that the last page of Plaintiff's Exhibit -- 

THE COURT: Well, there is no objection to 
that. Let's proceed. 

MR.SPINOGATTI: All right, fine. 

(Plaintiffs' Fxhibit 269, last naqe, was 

received in evidence) 


BY MR. SPINOGATTI: 


Q ‘Mr. Norman, if you can pick up Plaintiffs' 


Exhibit 1 in evidence once again, I direct your attention 
and the attention of the Court to section 5 of that 
agreement and in particular to subsection A. 

Do you recall the dollar amount which was 
credited to the capital accounts of the former general 
and limited partners of Hirsch & Co. in the aaqarecate 
who invested in F. I. duPont Glore Foroan? 

A I don't know the exact amount, but I think 


it's about $1,800,000. 
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Q Mr. Norman, let's see if once again we can get 
the exact amount. Would you please examine Plaintiffs' 
Exhibit 254 which is not yet in evidence but which is in 
front of you. 

Mr. Norman, do you recall receiving Plaintiffr ' 
Exhibit 254 during the Ordinary course of your business 
aS a member of the Hirsch & Company liquidating committee? 

A Yes, 

Q I direct your attention and the attention of 
the court to schedule 2 which is the last page of that 
exhibit. Mr. Norman, are you looking at schedule 2? 

A Yes. 

Q Does that refresh your recollection as to the 
exact dollar amount credited to the capital accourts of 
the former general and limited partners of Hirsch & Company 
investing in F.I. duPont, Glore Forgan & Company in the 
aggregate? 


A Yes, it does, 


Q Would you tell us what that amount was please? 


A $1,856,290. 
MR. SPINOGATTI: your Honor, I offer Plaintiffs’ 
Exhibit 254 into evidence. 
MR. HYDE: No objection, your Honor. 


MR. GILLESPIE: your Honor, I am not sure that he's 
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identified any other thing in here besides the second page 
of the schedule which I have no objection to. But I don't 
know what the rest of the exhibit includes, and whether 
the witness knows anything about the rest of this exhibit. 
MR. SPINOGATTI: Well, he received it, Mr. 
Gillespie. Your Honor, ir you would hold up your copy 
you will see that is one booklet and I would rather not 
cut booklets in part to duvets them. 
MR. GILLESPIE: One piece I have no objection, 
your ‘ionor. 
THE COURT: All right, it is received, 
(Plaintiffs' Exhibit 254 received in evidence.) 

Q Mr. Norman, I direct your attention to Plaintiffs' 
Exhibit 262 which is not yet in evidence but which is also 
on the table in front of you. Did you prepare that document, 
sir? 

A Yes, I did. 

Q Were you requested by F.I. duPont, Glore, Forgan 


& Company to advise them of the apportionment of the 


$1,856,290 among the former general and limited partners 


of Hirsch & Compan:' who were investing in F.I. duPont, 
Glore, Forgan & Company? 
A Yes, I did, 


Does Plaintiffs' Exhibit 262 which is in front 
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of you indicate tht pnrortionment? 

A Yes, it does, 

Q What was the portion of the $1,856,290 which was 
credited to the capital account of Mr. Mundheim? 

A $578,050. 

Q Mr. Norman, wi.at was the portion of the 
$1,856,290 credited to the capital account of Mr. Kohns? 


A $472,020. 


to the capital account of Mr. Hirsch? 
A $70,950. 
MR. SPINCSATTI: I offer Plainti#fs' Exhibit 262 
in evidence. 
MR. HYDE: Your Honor, I have no objection except 


that it seems to add nothing. The two figures which are 


| 
Q What was the portion of the $1,856,290 credited | 
| 


relevant, three figures, have been read into the record, Here 
we have an exhibit which is barely legible with a lot of 
extraneous matter. I don't see what purpose this serves 

by putting in exhibits of this sort. We will stipulate 

to the figures. There is no dispute in tine case as to the 


amount of credit that was given to these plaintiffs. 


MR .SPINOGATTI: I will agree to that stipulation, 


THE COURT: Is that satisfactory? 
your Honor. 
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THE COURT: All right, that settles it. 
MR. GILLESPIE: I agree, your Honor. 
THE COURT: I was about to ask. What about you, Mr. 


Pollack? 


MR. POLLACK: We have no objection on that, your 


THE COURT: All right. 
(Plaintiffs' Exhibit 262 received in- evidence.) 

Q Mr. Norman, did you personally handle the ad- 
ministrative details of the investment by the individual 
Plaintiffs, Mr. Mundheim, Mr. Kohns and Mr. Hirsch in 
F.I. duPont, Glore, Forgan & Company? 

A Yes, I did. 

Q In addition to the crediting of the respective 
capital accounts which we have just discussed, did each 
of the individual plaintiffs make an additional cash 
investment in F.I., duPont, Glore, Forgan & Company for 
which you handled the administrative details? 

A Yes, I did. 

Q Would you describe to the court the manner in 
which that investment was made? 

A The individual partners owi.ed a Panamanian 
company that was called Hirsch & Company, S.A. 


Q Excuse me, Mr. Norman. All of the individual 
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2 partners of Hirsch & Co.? 
3 A All the individual general partners. 
4 Q Thank you, Mr. Norman, I'm sorry, go ahead, 
5 A Just prior to July 2nd the Panamanim corporat ion 


6 was liquidated and a substantial portion of its assets 
7 were distributed to the general partners. Hirsch & Company, 
8 S.A. drew checks on its own bank accounts and distributed 
9 them to each of the partners, including Messrs. Kohns, | 
10 Mundheim and Mr. Hirsch. Messrs. Kohns, Mundheim and | 
11 Hirsch deposited their individual checks into their own bank 
be account$ and drew checks payable to P.I. duPont, Glore, /1 
13 Forgan & Company for a like amount. These checks were | 
14 subsequently, I believe on July 2nd or thereabouts, were 
15 delivered to F.I. duPont, Glore, Forgan. | 
16 Q Mr. Norman, I direct your attention to Plaintiffs’ 
W Exhibit 250 which is not yet in evidence but which is on 
that table before you. Did you receive a copy of that | 
letter, Mr. Norman? 

A Yes, I did, | 
= Q Is that the transmittal letter used to send checks | 
° to F.I. duPont, Glore, Forgan & Co. which are the checks 
sa you just described? 
™ A Yes, it was, 

25 


MR. SPINOGATTI: I offer Plaintiffs' Exhibit 250 


SOUTHERN DISTRICT COURT REPORTERS, U.S. COURTHOUSE 


ary 


ensayv enttsaee ares vrww nw 


260a 


mh6 Norman-direct 
cross 

in evidence, 

MR. HYDE: Your Honor, we can stipulate to 
the three figures here. I don't think we need the checks 
and transmittal letter. There is no issue in the case 
with respect to the amounts of money that the plaintiffs 
invested in this f¢rm. 

MR. SPINOGATTI: Your Honor, I will then with 
the court's permission and the consent of counsel read the 


numbers intothe record. 


THE COURT: All right. 


for $329,050. Check of Mr. Kohns was for $427,098. And 
the check of Mr. Mundheim was for $321,950. In view of 


the stipulation, your Honor, I have no further questions 


| 
| 
MR. SPINO'ATTI: A check of Mr. Hirsch was | 
| 


of this witness. 

THE COURT: Mr. Hyde. 

MR. GILLESPIE: Mr. Hyde has asked me to go first, 
your Honor, 
CROSS EXAMINATIQN 
BY MR. GILLESPIE: 

Q Mr. Norman, how long were you at Hirsch & Co. 

before you became a member of the Hirsch & Co. liquidation 
committee? 


MR. SPINOGATTI: Objection, your Honor. There 
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has the obligation of reading in and impeaching the 
witness' testimony before proceeding on a lengthy set of 
questions, 

MR. GILLESPIE: I am bout to do so, 

THE COURT: He .s about to read the question 
and answer that he feels is anconsistent with his testimony 
here, 

Q On pages 32 and 33 -- excuse me, pages 34, I 
apologize, 

"Did you ever do any work for Hirsch & Co, in 
‘analyzing or obtaining information in respect to a potentia 
merger or som arrangement with another hrtokerage firm? 

gh" No, I did not. 
"9 Does that answer pertain to the merger discussions 


and the é€ventual transaction that was entered into with the 


duPont firm in 1970? 


"A No. The only one that I had done, if you call. it 


work, was Frank Garibaldi and I were discussing the 
potential merger with the duPont firm and he asked me to 
take a look at some figures, and I looked at them, made 
cursory review, and I think I must have looked at one or 
two financial questionnaires. I don't remember the dates, 
and I think I saw an analysis of duPont subsidiaries, 


The accumulation of financial credits and debits. Y think 
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THE COURT: I will allow that. Since you 
were apparently caught by surprise, I will allow that 
deviation from the rule, although I must confess 
I don't see how you cculd have been. You should have 
known with the deposition this was aqoing to be asked. 
MR. CAMHY: We felt the payment of the 

price and crediting was a sufficiently discrete item so 
that it wouldn't be an occasion for going into all of 
this except if they called him. 

Q Do you remember the question last put 
to you? 

A Yes, I do. 

Q Could you answer the question? 

A Yes, I talked to Mr. Mundheim, I was 
negative about the merger. 

Q You were negative about the merae:? 

A Yes. I told him that -- 

Q Tell us what you mean when vou say you were 
negative about the merger? 

A I didn't like the merger, and -- well, you 
might say I was against the meraer. 

Q Did you tell Mr. Mundheim why vou were acainst 
the merger? 


A I don't recall whether I did or not. 
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was able to assemble, did you ever see what I will show you 
now, which is Exhibit 109, a capital computation as at the 
audit date? 

A No, 

Q Were you aware that duPont had been computed 
as at 3,200 per cent ratio on its last audit date? 

A No, I was not aware of it. 

When did you first become aware of it? 


I think just possibly the last couple of days, a 


Did it come as a surprise to you? 
Yes. 


Do you remember what you said when you were told it? 


MR. HYDE: Objection, your Honor. 


THE COURT: Objection sustained. 

Q Did Mr. Garibaldi's papers have anything like that 
in them, Exhibit 109? 

MR. HYDE: Objection, your Honor. 

The ones you saw. 

THE COURT: The objection is overruled. 

This 109, did you see this, the 3,209 computation? 
A No, sir, I did not. 
Q I show you Exhibit 112 which is the material 


inadequacies letter of November 26, 1969. Was that among 
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in financial mattezs. 

Q Did a time come when Mr. Kohns and Mr. 
Mundheim, or one of the partners at Hirsch & Company, 
asked you to collect some information and facts on 
duPont with a view to possible merger? 

A Yes. 

Q Did you do that? 

Yes. 
Did you do that? 

A Yes. 


Q Did you endeavor to report those facts 


insofar as you could find them to the partners at 


Hirsch & Company? 

A To Mr. Kohns and Mr. Mundheim, yes. 

Q Did you furnish them with your opini« is 
on the merger? 

A I put nothing in writing. Just oral 
discussions with Mr. Kohns. 

Q In your oral discussions did you give 
your own opinion as to whether you thought the 
merger was good or bad? 

A Not specifically I didn't say it was qood 
or bad. I don't remember makino that definite state- 


ment. 
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0 But you do recall there were a number of 
negative facts you brought to their attention? 

A I brought facts to them. Whether it was 
negative or not, someone would have to make a 
judgment decision on that. 

goog In connection with your work in this 

regard did you ever see or were you shown this Exhibit 109, 
which is a capital computation prepared hy Haskins & 
Sells as at the last audit date? 

A No. 

Q Do you notice the ratio shown on that compu | 
tation as of the audit date? 

A Yes. 


fe) Were you aware that duPont had been computed 


as having that ratio by the auditors on its last 


audit, 3200? 

A. Me. 

Q Were you ever made aware of the fact that the 
exchange had made recomputations of this audit date 
status in reference to rule 325, and had come up with 
a ratio in the tens of thousands, 76,000? 


A No. 


ae 


ee 
os 

@) Were you ever made cware by the exchanae's 

4% 


computation the capital deficiency on the audit date was 


SOMITMEAaN MeeTerrr Lever HeAnerTene ee Smee weemeere 


mdr Gariboldi-direct 
approximately 17 million? 


A No. 


(@) Were you ever made aware that during the 


period December and January approyimately $6 million worth 
of securities in the long differences Peet sre od' duPont 
were sold and used to replenish capital? 

A No. 

e) Were you ever shown this material 
inadequacies letter, which is Exhibit 112? 


(Handing to witness) 


A No. 


Q Were you ever made aware that a material 
inadequacies letter had been written as at the last 
audit date for duPont? 

A No. 

9) You did know, however, that there were 
substantial differencas which indicated a back office 
problem, is that right? 

A Yes. In answer to the question 13 of the 
auestionnaire, it listed the securities differences. 

Q Weren't there approximately 10 million 


short securities Aifferences and 1 million Jona on 


the more recent questionnaires in the spring of 19790? 


A I dén't remember the amount, but the figures 
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investigation. I want to find Out what he did. You 
haven't asked him that. 

MR. CAMHY: All riche. 

Your Honor, I had assumed all of this was 
going to be brought out on cross-examination. I brought 
him here for that purpose. 

THE COURT: I am sure it is, but the 
Point is I want it in a framework that I will get 
affir~atively precisely what he did do, 

MR. CAMHY: All right. 

Q Mr. Gariboldi, would you tell the Court, and 
try if -ou can to Put it -- ifyou Still can -- in a 
chronological frame to this two-part negotiation that 
they had -- would you tell the Court what your activities 
were in carrying out this assignment of setting facts 


and relaying facts to the Hirsch partners about this 


merger, and to the best of your ability tell the Court 


what instruments and calculations you did look at, and 
what recollection you have of them. 

A In the early part of 1979, January, February, 
Mr. Mundheim, Mr. Kohns, called me in and said they were 
contemplating a merger, or they were havina a discussion 
with duPont, and would I look at some financial 


documantation. 
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MR. HYDE: Let me rephrase the question then, 
yow Honor. I think it probably already is in. 

Q I believe you testified with respect to the 
documents that you asked for. Let me ask you this: Did 
you ever ask for any documents that you did not receive? 

A No, I received evary document that I asked for. 
Whether I got them a day later or a week later but I 
received the documents that I asked for. 

Q You got them. 

A Yes, sir. 

Q Now was there any document that you considered 
necessary and appropriate to the evaluation of the 
financial condition of Francis I.duPont which you did not 
ask for? 

A I would say no. 

Q Everything in other words, that you thought 


you needed you asked for it and you got it, is that correct? 


A That's correct. 


Q I think you testified with respect to seeing 
certain special operations questionnaires. Could you tell 
us what those are? 

A Well, if you had the document here then everyone 
could look at it or we could discuss it. 


Q I was thinking more in general terms, Mr. Gariboldi 
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MR. CAMHY: If you h.ve one that is a Haskins & 

Sells Gariboldi Exhibit I can represent we tried to keep 
his file intact and whatever came out that way is something 
that w: found in the file. 
BY MR. HYDE: 

Q We are trying to resolve this question, Mr. 
Gariboldi. Let me go on. You testified I believe that 
in your review of certain special operations questionnaires 
you took note of the fact that no charge was being made 
to capital by reason of securities differences, is that 
correct? 


A Yes. 


Q Did you make any computation which would indicate 


to you what the result would be had securities differences 
of duPont been taken into effect? 

A you wouldn't have to make a computation if you 
just look at item I, subtract item 2-A-2 from that and you 
would have a deficit of five million dollars just looking at 
this document. you don't have to make-~- 

@) The capital deficiency is apparent on the face 
of the -- 

A Just looking at it. you don't have to make any 
computation just based on the document right here. 


Q It shows that the firm is in deficit and out of 
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anything out. 
Q I thought it strange at the time. 
73) yes. 
Q I have no problem with your changing your 
testimony. 
My answer to your question is the long values 


are not included in the capital computation. You do not 


increase the net capital for the market value of the long. 


Q Your practice at the time was to charge the full 
short values? 
A xXes, 
Q You had observed that duPont was doing it 
differently, ignoring the short value as a charge? 
A I noted that, and I spoke to Mr. Lill, as 
I testified before, and Mr. Gentile. They said that 
duPont had special dispensation from the New York Stock 
Exchange in computing capital in an alternate way excluding 
those items, 
Q Did you advise Mr, Kohns and Mr. Mundheim of that? 
A yes. 
Q TO your knowledge, did they know what the 
_treatment for thase items was at Hirsch & Company as computed 


by you» They knew you charged the shorts? 
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I think it was clear but I just want to make sure. 
Hirsch itself was not in capital trouble, the Hirsch 
Company, in June of 1970, was it? 

A No, they were not. 

Q So that when Mr. Brooks asked you whether the 
‘charges that were absorbed placed a burden, a net burden 
on capital it was because a lesser number of Hirsch partners 
went in and put in less capital, is that right? 

A If that was the reason, the answer would be yes. 

Q But it is only because so many dollars of capital 
went in and all of it -- or much more aggregate indebtedness 
went in in the merger. 

A Yes. 

Q But the Hirsch Company itself was not in any prob- 
lem about capital compliance? 

A No. 

MR. CAMHY: Your Honor, that is all I have of 
the witness. 

THE COURT: Do you have something on this cross 
examination, Mr. Hyde? 


MR. HYDE: Yes, I do, your Honor. 


THE COURT: All right. 


MR: HYDE: It is on this footnote that came out on 


cross examination after I had concluded. 
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Thank you. 
Did the firm have a back office? 

A Yes, a very substantia one. 

Q Did you do anything with back office operations? 
Were you back there at all? 

A I had it -- it was my responsibility, the partners 
looked to me for the correct running of the back office. 

I had no bookkeeping experience and never acquired any. 

So I needed an assistant to do the actual managerial job and 
my function was to make common sense decisions on problems 
brought to me. 

Q Did the firm have accountants? 

A Yes. For many years they aie Haskins & Sells, and 
prior to chat a small firm whose name at the moment escapes 
me. 
| Who at Haskins & Sells did youieal with? 


My relations were largely with Mr. Petrillo. 


Q 
A 
Q Did you see him on important matters? 
A 


Yes, I considered him a valuable consultant and got 
on very eienneek terms with him and did not hesitate to go 
to him with problems or suggestions. 
Q Did Haskins & Sells do the Hirsch & Company tax 
returns for the partnership? 


A Yes ° sir. 
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Did they do your personal tax returns as well? 
Yes, sir. 
Q So your personal tax return and the partnership 
tax return was with Haskins & Sells? 
A Yes, sir. 
Q Did you consult Mr. Petrillo on matters other 
than matters relating to your audits? 
A Yes. Mr. Petrillo was very sophisticated in terms 
of Wall Street operations, and I went to him to get impressions 


of what other houses did to solve certain problems that we 


might have without asking him to disclose the names of the 


firms. And he was very useful in that regard. 

Q In connection with the one dabeine did you get 
tax advice, that is to say were they just simply filling out 
the returns or were they giving you advice as to how to 

_keep your taxes lower than they might other be if you 
couldn't get the advice? 

A Yes, most specifically perhaps when we formed our 
affiliate Hirsch & Company, S.A. and there we got our advice 
from their tax department and the partner in charge of the 

. tax department,’ Mr. Petrillo I think sat in at the decisive 
meetings but he did not consider himself a tax authority. 

Q Now, did a time come in the latter part of 1969 


and the early part of 1970 when the firm began to consider 
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Q Stop right there. First you apparently were 
on some kind of a merger -- serious merger quest, 
weren't you? 
A, Yes, I had come to the conclusion shared by some of 
my partners that there was no place in the future of 
the industry for a firmof our size, that we were large enough 
to need very extravagant electronic data machinery and the 
volume wasn't sufficient to support it. 
So our feeling was that our choice was to either 
join a firm substantially larger than we were or to 
shrink our own operations markedly. 
THE COURT: Well, can you tell ime en you reached 
that conclusion? 
THE WITNESS: During 1969 when black figures began t 
disappear and red figures became too prominent. 
Q How about the age of Mr. Hirsch? 
A He is four or five years older than I am. 


FOur, 2 ink. 


Q Didn't he indicate a desire perhaps to retire in 


the next year or two? 

A Yes, he hac been showing for some years that de- 
sire, but felt that he had an obligation to his partners and 
to the fact that the firm was founded by his father, not 


to embarrass us until an appropriate time should come. 
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There was always the question of death, wasn't 


There was always that possibility, of course. 
That would have given you an estate and perhaps 
the possible withdrawal of that capital, isn't that right? 
A Yes. That was oneof the reasons. Not his age, 
but my own age and the fact that any young man is subject 


to being hit in the street. 


Q Would you go on? 


Did you have some good young men? 
Did we have some what? 
Q Good young men? 
A Yes, we did. But their capital was not as 
substantial as we would have liked. 


Q Was Maurice Meyer pressing you to get his money 


A No. 

Q But he did change from one class to another of 
investor, didn't he? 

A He did at the end of 1969. 

Q Did that have some implications to you somewhaet 
on the horizon? 

A Yes, but our decision, or, our thinking towards 


merger were almost a year old when the time came of which 
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house had to give the other. 

Q Can you fix the tine of thie? Was it January, 
February, March? 

A I am sorry, I cannot. 

Q Well, let me give you an event to fix it with. 
There must have been very big publicity attached to the 
duPont censure for the complaints ard the record keeping 
in the latter part of January, February. 

Do you know whether you knew that at that time 
or whether you learn .t shortly thereafter? 

A My belief is that I learned it thereafter. 

Q But you did learn it? 

A Yes. 

Q And you learned it some time bebre the merger? 

A Yes. 

Q All right. Go on. 


We parted with the idea that Latour would talk to 


A 
a 


Framen and Latour's report to Framen was that they were 


interested in pursuing the discussion seriously. And we 
did. 

Q Was it at that point that you enlisted Mr. 
Gariboldi? 

A Yes, it was. Mr. Mundheim asked Mr. Gariboldi 


to come into his office and asked me to join them as I reme r 
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of the negotiations you wanted to hear. They ended up 


3 in agreement. 

4 Q When did Glere come into it? 
5 4 When did who? 

7 Was it at this time or later? 


6 Q Glore Forgen. That would be a three-way. 


A I have only a vague recollection of the answer to 
9 that question. 
i Q All right. Now does the time come when you 

“ 11 | did discuss the matter with Petrillo? | 

L A ~~ Tt was at soe the time -- the time I am 
13 discussing must have been, I suppcse, in May, perhaps late 
14 in May. And when we had gotten fairly close to an agree- 
15 ment, in other words, where the negotiations had proceeded 
16 | “urther, I asked Mr. Petrillo to come in and I asked 
vy r. Hirsch and Mr. Mundheim to come in and I think Mr. 

; 
18 reaten was there. Possibly another partner but I remember 
19 Mr. Hirsch and Mz. Mundheim. And I remember clearly that 


21 rather close to an agreement to join duPont, what do you 

a think of it?" 

23 Anc he said, "Paul, if they can get. goulbaiek office |" 
2A management,"“I think he said good management and I assumed 

25 


he meant back office management,"I think it will be good,"or, 


} 
20 I said to Mr. Fetrillo,"Pete, as you undoubtedly know, we ar 
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"It will work out well." 
And he said, “By the way, Edmond duPont is a man 
whose word is better than his bond." 
Well, I felt a recommendation like that coming 
from a man whose judgment and i iattiata respected 
and who was duPont's auditor was a very importing go-ahead 
Signal. And -- 
Q Now, by this time had you gotten the comments of 
Mr. Gariboldi about the down side risks in these -- 
A I believe so, yes. 
Q ~~ and the securities different short? 
A I believe so, yes. 
MR. POLLACK: I object to the form of the 
question, your Honor. 
THE COURT: Overruled. 
Q Do you recall any other meetings -- I think 
Mr. Gariboldi mentioned a meeting at which he was present 
with Mr. Petrillo. Do you remember that meeting? 
A Not clearly. Rather vaguely I do remember it and 
I don't remember the substance of it or who was present. 


Q Is thereany other event that stands out in these 


negotiations going up to the closing? 


A Well, there was a very h-ctic -- 


Q Well, let me ask yousomething, how about this 


ee 
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duPont standby. By the time you got to che Closing of this 


thing did you know whether there was a legal commitment 
in respect of the standby capital for $20 million? Was 
therea -- 

A Oh, yes, at the meeting at Mr. Mundheim's home 
I addressed Mr. duPont and said I would like to ask a questio 
which you may feel you would not care to answers. 
And he said,"Mr. Kohns, I can't think of any question you 
will ask me that I am not happy to answer." 

And I said, "I understand that your firm has 
a $20 million standby agreement should you need additional 
capital." 

He said, "That is true. However, we have already 
used $2-1/2 million of it and there is $17-1/2 million aveil~ | 
able." z think he mentioned it came from a trust 
‘in which I think he said his family was involved. And then 
I thanked him and said, "Mr. duPont, I would like to ask 
one other question which also you may feel is out of order," 
and he said, “Please ia 

And I said, "In. th~ unlikel, possibility that 
the firm should need more tu, «tal than this standby agreement, 
what plans have you for achieving more capital?" 


And he said,"Mr. Kohns, I can only tell you that 


I have never come back from Wilmington empty-handed." 
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Mr. Kohns. 


A Oh. And ane the last question on that? 


Q Mr. Kohns, can we now go back. I am asking you 
whether you knew, first, that on the audit prior to the 
merger the Haskins & Sells ratio as computed by them was 
approximately 3,200? Did you know anything like that? 

A No. 

Q I am next asking you whether you knew that prior 
to the merger and before the negotiations started that 
previous December the Haskins & Sells 3200 ratio was re- 
examined by the Exchange and that the Exchange found it to be 
well into the tens of thousands? 

“A No. 

Q Did you know that the Exkhange prior to the merger 
had found a capital deficiency of approximately $17 million? 

A No. 

Q Did you know that the firm had taken securities 
which it had found in its long differences and used it and 
sold it and used the proceeds to be put into capital? 

A No. 

Q Did Mr. Gariboldi ever tell you anything like 
that? Did he ever tell you those things? 

A No. 


Q Isn't it a fact that you learned many of them in 
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Q Mr. Kohns, what year is the first year that you 
can remember during the years that you were at Hirsch & 
Company that the firm had an operating loss? 
A ‘69 is ‘hi year that occurs to me. I think there 
may have been one previous year in the '30r perhaps. 
During the depression? 


Yes. There may have been, * am not sure that that 


Do you recall what the loss was for 1969? 


Approximately a million nine. 

Q Let me show you a copy of Haskins & Sells Trial 
Exhibit Q. I call your attention to the loss showm on 
the front of that page which is the 1969 partnership income 
tax return, and ask you if that refreshes your recollection 
as to the pene of the 1969 loss (handing). 

i A I don't understand tax -eturns well enough to-- 
it is a greater loss than I stated, but the explanation 
for the difference : am umable to give you. 

Q Did you sign the tax return submitted by the 
partnership to the Internal Revenue Service? 

A I believe so. 

Q Did you underetand them in thair basic substance 
when you did sign them? 


A I really don't know how to answer that question. 
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I am not clear. You asked him about April and 


BROOKS: April and May. 
COURT: Is this the loss for five months-- 
BROOKS: Yes, sir. 
COURT: Or for two months. 
BROOKS: It is for five months and you determi 
for April and May by subtracting Exhibit F from Exhibit G, 
as Mr. Gariboldi does for us. | 
A I recall this figure. I thought it was six months. 
The figures are five months. 
Q Do you recall being startled by the losses that 
the firm incurred in April and May of 1970, sir? 
A Yes, they were a matter of concern. 
Q Did you make any ovis or judgment when 
the firm was in May Tanning at a rate of loss greater than 


in 1969? 


A I don't recail thinking of it in those terms, no. 


Q What terms did you think of it in? 

A That somethine 4 to be done to either reduce 
the overhead or to make a merger which would put us in 
a position to more than break ev@m . 

Q Did the loses figures for April and May spur you 


on to greater efforts to make a merger? 
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A No, we had been working on the idea for 15 to 
18 months. 
Q And that was at the same pace, with the same 
concern? 
A It was our realization that a firm of our size 
needed more volume to support the expense of electronic 


equipment that we needed. 


Q And those efforts did not increase or become any 


more strong after April and May's loss figures were in, 
did they? 
No, the volume of the exchange did not expand, 


I am talking about your efforts to find a merger 


Oh, I'm sorry. I misunderstood your question. 
Well, now, as you understand it can you answer it? 
Did you seek any harder to find a merger candidate ater 
you got the results on the $850,000 loss in April and May 
of 1970? | 
A No, I don't believe so. 
Q Did the loss for 1969 erode the capital of Hirsch 
& Company for purposes of exchange Rule 325 to the extent 
of its amount, two million point seven? 
a I lost the beginning of the question. 


2 Let me do it again, it wasn't too eloquent. Did 


coRrrueen: RieTaIe T Pree BeMmewone 86 e MAE wre 


284a 


Kohns-cross 855 


Well, what did you mean by it? 


-—  — 


3 A I considered him an authority on Wall Street, | 
4 and when I ran into problems that I rea’?ized he would be | 
5 familiar with I went to him for answers as to how we could | 
6 handle similar problems and to give us advice. 

7 Q When was the meeting with Mr. Petrillo to which you 

8 have been referring in your testimony? Can you place it : 
9 in point of time? | 
10 A I again run into difficulty of not being able | 
11 to split between the first series of meetings and the | 
12 second series. I am under the impressimit was during the | 
13 second series but I am far from sure. | 
14 Q Do you recall that Mr. Petrillo went on vacation 

15 in Europe towards the end of May or the beginning of June 


of 1970? 


17 A No, I do not. 


18 Q You have no recollection of his being away and 


returning late in the game,so to speak? 


A No. 
21 Q In connection with his assignment, I believe it 
has been testified that Mr. Gariboldi found substantial 


| 
| 
disgrepancies in long and short positions at Francis I. | 
duPont. | 


Ss ff: @ 8 


MR. CAMHY: Your Honor, I object to the char- 
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A VYhe figure that occurs to my recollection is 
$10 million. 

Q Of which difference? ‘The short difference? 

A I thought it was on each side. 

r@) Now coming to your meeting with Mr. Petrillo would 
you tell us first of all who was present at that meeting and 

what was said? 

A Mr. Hixsch, Mr. Mundheim, possibly but not cer- 
tainly Mr.Fraiman, and Mr. Petrollo, it is harely possible 
one other of my partners was there and I am not clear in 
my recollection on that. I do know that Mr Hirsch , 

Mr. Mundheim and I were there. And Petrillo was the only 
non-lirsch partner there. 

Q What was said? 

A {said, "Pete, as you know, we are discussing 
getting together with duPont, we are rather close to an 
agreement. What do you think of it"? 

And he said, "Paul, provided they can get proper 
management, by which I understood back office management, 


I think it will be a good idea, or it will work out all right)" 


{ then told him what Mr. Edmond duPont had told ne regarding 


the $20 million contract, and he said, “Paul, Emond is 
a man whose word is better is better than his bond." 


Considering my opinion of Mr. Petrillo, my reliance on his 
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knowledge, especially as auditor perhaps of duPont, I con- 
sidered that a very favorable comment. 

Q Let me ask you this: Did you interpret his 
statement about Mr. Edmond duPont as a character reference? 

A Yes, it perhaps had particular application to the 
$20 million but it was more general than that. Yes, it was 
a character reference. 

Q With respect to his statement that with good 
back office management he thought things would be all right. 
What did you understand the meaning of that statement to 
be? 

a That like all of Wall Street and most of 
New York banks the bookkeeping departments were out of 
balance and overloaded with paper work. And he was 
referring to management to overcome those difficulties. 

Q Do you recall testifying on deposition that you 
understood his words to mean that duPont's back office was a 
bloody mess? 

A Do I understand he had said that? 


Q No, no. Did you understand his statement that 


with proper back office management it should be all right, 


to «mean that duPont's back office was a bloody mess? 
A I certainly understood it to be a reference to the 


fact that their back office was in unsatisfactory con- 
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I don't know what you mean by the word interest. 
Did you involve yourself, try to find out things? 
THE WITNESS: I don't understand what you mean by 
interest yoursel€. 
) Did you try to find out some information? 
A Absolutely. 
Amony the information, did you have occasion to 
see the special operations questionnaire (handing). 
A I saw a specialqerations questionnaire, yes. 
Q Just looking at these differences here -- 


MR. HYDE: May we have the exhibit number? 


Mk. CAMHY: Yes, it is 52. 

@) 10 and 9. Do you recall that as approximately 
the magnitude of the differences that you were made aware 
of? 

A By reading that, yes. 

Q iow, you were negative on the merger, weren't you? 


A Yes. 


(a) Did this have to do with your feeling about what yon 


had heard about their Lack office? 

A Yes. 

Q Were you present at a meeting in which the question 
of these differences was discussed? 


Yo:3, t was. 
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Q Can you tell the Court who else was there and what 
was said? 
THE COURT: Also I would apprecia: knowing when 
the meeting was. 


Q Yes. 


When was the meeting? 


A I believe the meeting was some time in the last tw 
or three weeks of June of 1970. I believe there was 
Mr. Kohns, Mr. Mundheim, Mr. Hirsch. I believe Mr. Framen 
was there but I amnot positive of that. Mr. Petrillo, 

Mr. Gariboldi, myself, and I was originally under the 
impression that one of our attorneys may have been present 
at the time. I do not whether it was Mr. Taikovsky or 

: Feurst. 

Q Did the subject of differences come up? 

A Yes, they did. A comment was passed by Mr. 
Gariboldi to Mr. Petrillo stating the amount of difference 
that he had discovered on this form as we were reading it 
together and the comment was passed that you get rather 

excited and there is nothing to worry about. That was 
passed by Mr. Petrillo to Mr. Gariboldi. 

THE COURT: Would you read back what Mr. Petril’o 
is supposed to have said? I mean, I didn't get it. 


MR. POLLACK: Your Honor, may we have the last 
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answer reread? 
THE COURT: I am asking the same thing. 
Have the whole question and answer read back. 
(Read.) 
THE COURT: I still don't get it. We were rather 
excited? I still don't understand -- 
(Read. ) 
BY MR. CAMHY: 
Q Now, at that time, or at any time prior to the merge 
had you ever seen a Ilaskins & Sells capital computation as 
at the last audit of the previous settlement which reflected 
a ratio of 3,242? 


A No, I did not. 


Q To the best of your knowledge had anybody such as 


Mr. Gariboldi or anybody on your team who was working on it, 
had they ever mentioned that to you? 
A On my team? 
Q Not on your team, on the Hirsch side, yes. 
On the individuals that I worked with -- 
Did anybody ever tell you -- 
No, they did not see that. 
Were you aware that this computation reflected a 
~$6.8 million capital deficiency? 


A No, I did not. 
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Q Were you aware that this deficiency was mac. up in 
cash in the month or two following the audit date? 

A No, I did not. ” 

Q Were you aware that a subsequent computation by the 
Exchange as atthe audit date added a further deficiency 
of $8.1 million for dividends on securities failed to 
received? 

A No. 

Q Were you aware that the Exchanges subsequent compu- 
tation fixed ratio at in the 70 thousands magnitude as at the 
audit date? 


A No. 


| 
| 
| 


Q Were you aware that the additional de ficiency was 
made up in substantial part by a decision to realize funds ou 
of the sale of long differences in the differences accounts? 

A No. 

Q Were you aware that that is how to the extent of 
$6 million capital ratio was achieved? 

A If you are using the word aware as versus rumors, 
no, I did not. Rumors, yes. 

Q You say there were rumors around that duPont was 
doipg wrong things? 

A There were -- 


MR. BROOKS: I object. 
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MR. POLLACK: I object to the form of the question, 
your Honor. 
THE COURT: Objection sustained. 
oi Did you receive any information, hard information? 
A No. 
Q And did you <-ver communicate anything like that to : 
Mr. Kohns, Mr. Mundheim or Mr. Hirsch? 
A No. 
Q And was any of that ever said -- 
MR. CAMHY: Strike that. 


Q Did Mr. Petrilloever Mention any of these thinys 


| 
| 
to you? | 
A Definitely not. | 
Q An2 at that meeting at which Mr. Gariboldi | 
complained about these differences, did any of those facts | 
ever come to anybody's attention? | 
A Nc. 
MR. CAMHY: I have nothing further, your Honor, 
THE COURT: Mr, Weil, I am not Sure, I would like 
to know what was your role in connectimwith the merger? 
THE WITNESS: My responsibility was to move all of tHe 
Siceis securities and customers! securities to the firm of 


Francis I. duPont. 


THE COURT; No, I mean before that. 
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these problems? 

A i believe the comment that he passed was: directed 
at Mr. Petrillo, 

Q What did he say? 

A At which he stated that there were approximately 
ten million dollars on either side of differences, and 
Mr. Petrillo replied as I had quoted before, 

Q Was the reason why you didn't go to the 
duPont firm because of thase problems the securities 
differences and other back office problems that we have 
just discussed? 

A Yes. 

Q Was there any problem which you considered relevant 
in reaching a determination on not to go to the duPont 
firm which you did not advise Mr. Kohns and Mr. Mundheim? 


A No. This is a personal opinion of mine. 


Q I agree. But all I want to know is whether you 


Shared that opinion with your fellow partners. 

A .I don't believe so. 

1) When you reported on your visit, or your analysis 
of the most recent questionnaire, I believe you told me 
Ou discussed the fails, the aged fails, the dividends, 
the securities differences. you told me that you discussed 


that with Kehns and Mundheim and the other people at the 
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meeting, is that correct? 

A Yes. 

Q Now, when they were pressuring you to go to the 
duPont firm did you tell them thai the reason you didn't 
want to go was because of these back office problems and- 
the difference problems? 

MR. CAMHY: I object to the word pressure. 
Well, is that a fair word, Mr. wail? 
TO pressure we to go to the firm? 
Yes, to becom a partner in duPont. 
A Fair encugh. 

Q Now when they ware making entreaties upon you 

to do that did you tell them that you didn't want to go 


because Of all these problems? 


A I probably did among other things, yes. 


Q At the tima you made that explanation to tham 
did you have any reason to balieve that they knew what 
a difference was? 

A yes. 

Q How did you have reason to believe they knew 
what a difference was? 

A Durirg the period of 1968 when the market was 
extremaly busy most firms were not ready for it,and as 


a result they fell behind in their record keoping. Their 
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BY MR, CAMHY: 
Q Is it clear that the amount under discussion 
at that time was eight or nine million? 
A Yes, 
Or ten million, in that area? 
Eight, nine, ten, yes, 
And do you feel that you made it clear enough 
to Mr, Petrillo or that Mr, Gariboldi did that, there were 
implications behind the mere number? 


A Did Mr, Gariboldi make that-- 


i 


Q Or you made it clear, 
A 


Mr, Gariboldi did, 
Q And it was at that point that Mr, Petrillo said 
Frank you are getting a little excited over nothing? 
A 
Q And as I: understand it you felt at that point 
there just wasn't any point? 
A That's hank: 
MR. CAMHY: All right, thank you, 
THE COURT: All right, thank you, Mr. Weil, you 
may step down, 
(Witness excused) 
THE COURT: Call your next witness, 


MR, CAMHY: Mr, Mundheim, please, Your Honor, 
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indicated that I don't know what you mean. 


Q Did you have any reason to question that 


Haskins had given the usual clean certificate on their 


audit? 

A No, I did not. 

Q Did anybody make it known to you that the 
exchange had reviewed the situation as at the audit date 
and assessed additional capital charaes of approximately 
$8.1 million? 

A No one told me. s was unaware of that. 

Q Did anybody ever inform you that taking those 
additional capital charges into account the ratio at 
the audit date ran way into the tends of thousands? 

A No, sir. 

Q Did anybody ever inform you that the 
ratio as at the audit date by the exchange's subsequent 
computation resulted in a $17 million capital deficiency 
from 325 requirements? 

A No, sir. 

0 Did anybody ever tell you that the additional 
amounts assessed by the exchange were made qood laraely 


through the liquidation of differences, long differences 


in the differences account? 


A No, sir. 
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MR. BROOKS: I object, your Honor, that 
mischaracterization is the evidence. The most that's been 
shown in the liquidation from the differences account 
is $6 million and Mr. Camhy has delidleticauads a $17 million 
deficiency. 
MR. CAMHY : I will make it clear, Mr. Brooks. 


Q Did anybody ever suggest to you that 


approximately $6 million of the deficiency had been made 


good by the liquidation of long differences? 

A No, sir. 

Q And you knew what long differences were, 
didn't yout 

A Yes, sir. 

Q Did you ever see a material inadequacies 
letter for duPont? 

A No, sir. 

Q Did Mr. Petrillo or anybody at Haskins & 
Sells tell youthat they had a material inadequacy letter 
for duPont which was substantial and significant? 

A No, sir. 

1°] Gétting to July of 1969, do you recall 
after the merger that the exchange communicated with the 
partners at duPont informing them that there would be an 


additional capital requirement that hal to be met? 
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And did you do that in writing? 


I did. 


(@) Tell us what happened after you did that. 


A As I remember I sent a letter dated, I believe, 
December 3, 1970, which was practically the earliest 
date in which I could so do, advising of my desire to 
withdraw as a general partner and that I would like 
to withdraw my funds. And I believe a general partner 
and a limited partner, I believe. Withdraw my capital 
as of the end of the year 1970. 

Q What happened after you sent the letter? 

A After I sent the letter, some days later, 

I received a telephone call from Mr. Lasker who was the 
chairman of the board of governors of the New York Stock 
Exchange telling me that he would like to come over to 
see me in my office suai with Mr. Haack who was the 
president of the New York Stock. Exchange. 

Q Now, prior to the call were you aware that 
Edmond duPont was conducting n=ygotiations with Mr. Ross 
Perot, of Texas, about the refinancing of duPont Glore 
Forgan? 

A I was aware of it only towards the erd of, 

I believe the end of November, 19 70, because Mr. duPont 


called a meeting of a group of partners, and I helieve 
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Tocated only in New York as I recollect it at least, 

in which he told us that he had negotiated with H. Ross 
Perot and his group. 


Q Now, in that connection had you ever heard the 


name Meyerson? In connection with Mr. Perot? 


A Yes, Mr. Meyerson is the name I had heard 


Q After you sent your withdrawal letter did you 


hear from Mr. Meyerson? 


A Yes, I did. 
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Q And did you hear from him at or about the time 
you heard from Mr.Lakser or a little bit be forehand? 

A I don't know but it is certainly within that time 
frame. | 

Q And could you tell us the substance cf your call 
with Mr. Meyerson? 

A He came to see me and talked to me about why did 
I want to withdraw, etc., etc., etc., and he didn't think 
a should ami so forth. 

Q Now, .Mr.Mélyerson was associated with Mr. Perot, 
was he not? 


A He was as I recollect it. He was put into duPont 


by Mr. Perot. I can‘t tell you whether he was on the payrol 


of duPont but he was in the firm as his representative. 

Q Now getting to the call from Mr. Lasker, what 
did you say his position was? 

A Mr. Lasker was the chairman of the Board of 
Governors of the New York Stock Exchange. 

Q And Mr. Haack was the president of the exchange? 

Ah Was the president of the stock exchange. 

Q Now you tell us about the conversation you had 
with Mr. Lasker. 

B Well, when he suggested coming over to ses me 


at my office I felt that it wasn't the proper thing for them 
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to do and I said I would come over and see him. I went 
over after the close of the market to Mr. Lasker's office 
and I met with him and Mr. Haack. 


Q Could you tell us the substance of that conversation? 


MR. PQLLACK: Objection, your Honor. I believe 


that the line of inquiry now does not relate back to what 
the condition “- the firm was at the time that plaintiffs 
had their transaction of July 2nd pursuant to which they 
acquired interest in duPont. Although it does not affect 
our clients directly it seems to me to considerably expand 
the scope of this case beyond cuee which is pleaded or which 
has been the subject of inquiry to date. 

MR. CAMHY: Your Honor, there has been a con- 
tention by the defendants that the leaving of the money 
in in December constituted kind of a voluntary waiver or 
(Gnnovation for which they are not responsible and that 
defendants made a «onscious decision to take a chance that 
December and should be bound by it and in effect & lease, 
or waive whatever claims they might have had. And my 
object in adducing this testimony is to show that defendants‘ 
efforts in December and thereafter was salvage, that is 
to say, they were doing the best they could to get their 
money out of this firm and that it did not have anything 


to do with a desire on their partto stay in the firm, they 


SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOLISE 


MEL a NN MOTE AINA AT ANA REIRTC R WREE IT tk AS NOC RMRNEY Io ARR MORRO R AR OAS O  R a 
et emt cic osetia leacnoeieenindllmeecmmemmeneeienemmmiemeahenee eneneenenanmeonsaeietineneamemseneaieiti ieiniedeieiiaemaeadaeanntial name ines aeetaibeineenanieiaemanne nae ~ 


30la 


mh3 Mundheim-direct 

were in a bad situation and they were doing the legitimate 
Salvage that a person does whose gotten into a loss 
situation, 

MR.PQLLACK: Your Honor my understanding of the 
case being presented to this court is quite simples pid 
Haskins & Sells or the New York Stock Exchange fail to 
disclose information in connection with the July 2nd 
merger or did they make misstatements in connection with 


the July 2nd merger which were acted upon by the Plaintiffs, 


The conversations of December, 1970, with Mr. Lasker do 


not relate back and are extremely irrelevant to the issues 
being tried. 

MR. CAMHY: Your Honor, they are relevant to 
the defense raised by the defendants that we lost our rights 
by having left our money in. And I have to show -- 

HE COURT: Mr.Pollack, quite frankly I thought 
that this testimony was goOing to relate to something else 
in respect of the New york Stock Exchange rules and regulations 
and the Sinene in which they -- 

MR.CAMHY: It also relates to that, your Honor, 

THE COURT: All right. But nonetheless it does 
appear to me that this could gO to the question of damages 
so that the objection is overruled, 


BY MR. CAMHY: 
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9 I gather you went over and saw Mr. Lasker and 
Mr. Haack? 

A. I did. 

Q Would you tell us:the substance of that conver- 
Sation? 

A Well, the substance was that they were doing 
everything they could to induce me to leave my capital 
ix. the firm and they indicated to me that if I didn't 
choose to do so it was likely that Mr. Perot and his group 
would not put fresh money into the duPont, Glore, Forgan 
affair. 

Q Did you give them a response at that time? 

A I gave no response to their request as I felt 
that I didn't -- I was shocked to hear this and to learn 
that the top two men of the exchange ure bothering, let's gay 
‘with me. And I said I'd like to discuss this with my attorney 
And they said, well, let's do it right away. So as I recollec 
I called my attomey and we set up a meeting for maybe two 


hours later at the attorney's office, and that was the last 


of the meetingat-- I made no comment and took no decision 


of any sort as I couldn't without my attorney. 
Q When you went to your attorney's office was there 
a meeting there? 


A There was a meeti:g there. 
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The same day? 
A Same evening. 
Q Same evening. 


A It was two hours after the meeting at the 


stock exchange. 


Q Who was present at the meeting? 

THE COURT: Well, I don't think I need that. 

I think that for your purposes it is sufficient for us to 
find out what he did. I don't want any conversation with 
his attorney. 

MR. CAMHY: Well, there were things said to him 
by the exchange your Honor, which go directly to the 
question of whether he had any choice but to leave his 
money there, 

THE COURT: I thought this was with his attorneys, 

MR. CAMHY: No, no. His attorney happened <o 
be present but the ctherswere there, Mr. Lasker was there 
and -- 

THE COURT: Gh, I'm sorry. 

THE WITNFSS: Yes. 

THE COURT: I thought you were talking about 
a meeting that he had with his attorney. 

MR. CAMHY: Wo, 


THE COURT: This is another meeting -- 
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MR. CAMHY: The sume day Mr. Lasker and Mr, 
Haack ran up to his attorney's office and they had another 
session. , 

A We had a mesting there which was attonded --~ 

) Tell us who was there up at tho lawyer's office. 

A At a lawyer's office there was Mr. Lasker, 

Mr. Haack, Mr.Me'yerson, the Perot representative, I believe 
Mix, Hart who was also a Perot man, I think he was the 
president of EDS, 

Q War that Electronic Data Systems? 

A Electronic Data Systems, 

THE COURT: This was at your -- 
THE WITNESS: At my lawyer's office. 

A Also present was -- in the office -- was Mr. 
Kohns, Mr, Hirsch and Mr, First, And then another man 
from the exchabge, and I am not sure whether it was Mr. 

Rohayt on--— 

Q Felix Rohayton, 

A Or Mr. D'Annunzia,'. 

Q Were they officers of the exchange or governors? 

A I believe both were governors but I am. frankly 


not certain, 


Q Did you know how Mr. Kohns and Mr. Hirsch got there 


A No, I don't. 
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A No. 

Q You were surprised to see them there, weren't you? 
5 A I was surprised. | 
6 MR. BROOIS: I object to leading questi..3. 
7 THE COURT: All right. 
8 A - don't know how they get up there. 
9 Q Someone evidently had summoned them up thexe 
10 too, hadn't they? . | 
1 MR. BROOKS: Objection. 
2 THE COURT: All right, objection sustained. 
13 
14 | 
15 
16 
“| 
18 
19 
20 
21 
22 
23 
24 
25 
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@) Would you tell ma what was said and who was 
present during the conversation, I gather some paople 
were in the conversation and some people were out? 


A In the conversations that I -- in the conversation 


with Mr. Haack Mr. Lasker and this other gentleman, eithec My. 


D'Annunziom or Mr. Rohatyn. And I was told-- 
Q Were Mr. Kohns and Mr. Hirsch there? 
A They were not. 
Q They were outside? 
A Yes, they were outside. 
Q Was your lawyer there? 
A I believe -- yes, Mr. Fuld I believe was there. 
I was told in very direct language that I couldn't get 
my money out whether I wanted to or not because the money 
wasn't there, and that Mr. Perot would not put any money 
in unless Hirsch money -- and he started with me -~ was left 
in. 
THE COURT: Who told you that? 
THE WITNESS: Mr. Lasker, I believe, orc Mr. Haack. 
But it was ~- 
THE COURT: It wasn't told by any of the repre- 
sentatives of Perot? 
THE WITNESS: They were there, your Honor, and-- 


well, at a later date-~- so this shocked me frankly when. 
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XY heard this, 

THE COURT: Well, what I am really trying to 
find out is where it cama from. It came from the members 
of the stock exchange? 

YHE WXTNESS: I am vague on that, sir, 

THE CG RTs ALI right. 

THE WITNESS: It may have come from Mr. Meyerson 
or both, or at least it was co: ioborated. 

THE COURT: All right. 

BY MR. CAMHY: 

Q Did Mr. Haack or Mr, Lasker try to impress you 
with the seriousness of the consequences of Mr. Perot not 
putting his money in? 

A Yes, indeed. Because it was said, and I can't 
tell you just which person said it, but it was indicated 
to me that a great deal of affort and a great deal of work 
fxd gone in on this duPont matter by the exchange-- Tf am 
using the exchange in the sense of the people involved-- 
that they were not -~ they weren't going to see this thing 
go down, 

Q they tell you what the implications were if 
it went down? 

A implications were that duPont would be out of 


business, 
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Q And what else? 

Q And then as this industry is a domino industry 
of the receipts and deliveries to cther brokers there is 
just no telling how far spread this kind of a tragedy can 
be. We went out of the room to talk -- I talked to my 
attorney, and he said there is nothing you can do. you can't 
get your money according to what they tell you. And you are- 
I am going to have to make the decision of whether I 
want to pull this house of cards down or not. I then 
decided that I would make a -- try to find a compromise 
and came to the conclusion that if I were given 25 per aa 
of my capital promptly on due date that I would leave 
75 per cent of it in forgetting what the form is, tat always 
as subordinated. Mr. Hirsch and Mr. Kohns as we were 
outside of the room with the cthers went along with this 
idea. I went back into the meeting with Mr. Mayerson, 
Mr. Haack, Mr. Lasker, etc. and told them of my euggestion - 
and they didn't think it was acceptable. Well, I said, that‘ 
it or nothing. At that point either Mr. Meyerson or Mr. Hart 
went out of the room to contact, they said, Dallas, Texas, 
which is the headquarters of Mr. Perot and so forth. Anyway 
I don't know whether they did or they didn't but they came: 


back into the room and said that that was acceptable. 


Q And was this the agreement in principle which led 
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up to the December written agreement which is in evidence 
reflecting the decision of certain of the Hirsch partners 
to leave their money in? 

& Yes, it is, 

Q I believe that's the agreement of December 14, 
1970, which is Plaintiffs' Exhibit 7 in evidence. I show 
you Plaintiffs‘ Exhibit 4 and ask you whether this is the 
letter which you sent to the duPont firm seeking to withdraw 
your capital (handing) . 

A Yes, this letter of December 3rd. 

Q December 3rd, 

A Yea. 

MR. BROOKS: your Honor, I believe Mr. Camhy 
made a mistake when he identified the December 14th 
agreement as Plaintiffs' Exhibit 7. We don't appear to have 
a 7 on our list but we do know that it did go in yesterday 


as Exchange Exhibit WN. 


MR. CAMHY: Exchange Exhibit N? 


MR. BROOKS: That's correct. 
MR. CAMHY: That's all right with me, your Honor. 


THE COURT: There is another, a plaintiffs’ exhibit 


MR. CAMHY: Yes, but Mr. Brooks is right, your Honor, 


I offer Plaintiffe' Exhibit 4 in evidence. 
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MR. CAMHY: Mr. Speicher, please. 
MILTON A. SPEICHER, recalled. 

THE COURT: I gather that Mr. Spsicher is being 
called for a very limited purpose. 

MR. CAMHY: Yes, very limited. 

MR. PQLLACK: your Honor, since we object to 
the recall of Mr. Speicher may I inquire through the court 
of the subject area that Mr. Camhy intends to question 
Mr. Speicher on? 

THE COURT: All right. I didn't inquire of that 
because I thought that Mr. Camhy had probably told you 
in view of what occurred. What purpose is he being called 
for? 


MR. CAMHY: Mr. Speicher.was a Partner of duPont 


who had as good a familiarity with its financial affairs 


and capital position in December of 1970 as could be had. 
Any familiarity was difficult because of the circumstances. 
But he did have as good a familiarity as could be had. And 
that he expressed an opinion in court papers at one point 
that in his opinion this money could not be withdrawn 

in view of the capital position of the company at that time, 


MR. PQLLACK: There is a question of relevance 


of any such opinion in these proceedings. 


MR. BROOKS; Your Hener, I don't think Mr. Spsiche 
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is qualified to give an Opinion. He is not an expert. 
He can tell us what the facts were but I don't think he 
can tell us his opinion. 
MR. CAMHY: He can state his belief which he did. 
MR. BROOKS: I think that's a different word 
for. an opinion. 
| MR. CAMHY: I agree, your Honor. 
THE COURT: All right. 
BY MR. CAMHY: 
Q Mr. Speicher, were you active in duPont's 
affairs in December of 1970? 
A I was a limited partner and employee at that time. 


Q Yes,but did you have available to you the financia 


information.:.which was available at that time, the audit? 


A Yes. 

Q And you had been just prior to that a financial 
partner at the firm, hadn't you? 

A Yes. 

At the time you are talking about is before 

the 15th of December, is it not? 

Q That's correct, in connection with the Perot 
reorganization. 

A Yes. 


Q Now wasn't the firm then under strong capital 
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pressure from the exchange? 


A It was. 


ce] And didn't that capital pressure from the exchange 


cause you to believe at that time that it would be highly 
unlikely,if not impossible,for a partner such as Mr. Mundhein, 
Mr. Kohns and Mr. Hirsch to withdraw their capital at that 
time? 

MR. BROOKS: I object to the question, your 
Honor. Mr. Speicher's belief is not competent, admissible 
evidence and is irrelevant. 


THE COURT: I think that's Sight, 


MR. CAMHY: Well, Mr..Speicher had kn owledge- 
of the facts of the company's capital situation. 

THE COURT: Then why don't you ask him that? 
Why don't you ask him that? Did he express his belief to 
these gentlemen? Did he tell them they couldn't withdraw 


their money? 


MR. CAMHY: I don't know that he did, your Hcnor, 
He did at a later date, yes. 
THE COURT: Well, why don't you ask him the facts, 


if he knows the facts could their money have been withdrawn 


if he knows? 
Q That's the question, could their money have been 


withdrawn at that time? 
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We are speaking about Mundheim now, are we? 
Q Mundheim, Hirsch and Kohns. 
A This would be before the agreement made on the 


14th of December -- 


Q Yes, in connection with Perot :putting the 
money in. 

A -- which had not had the Perot money put in yet. 

Q That's right. 

A And that ten million was needed which they were 
going to contribute in order to keep us in compliance. 

Q Right. 

A Without the ten million we would not have been’ 
able to withstand a withdrawl and the exchange might well 
have been of the mind to say you can't take it out. That's 
what I was trying to say on that -- 

MR. BROOKS: Your Honor, I move to strike the 
portion of the testimony which said the exchange might well 
be of the mind to not permit them to take it out as in- 
competent from this witness. 

THE COURT: No, that motion is denied. 

MR. CAMHY: Your Honor, may I now read Mr, 
Speicher's statement from an earlier affidavit which is 
confirmatory but slightly different? 


MR. PQLLACK: I object to the reading if it is 


> 
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confirmatory. Furthermore these are statements made 
in another litigation. 
THE COURT: The objection is sustained. 
MR. CAMHY: No further questions. 
THE COURT: All right, Mr. Brooks, do you have 
any questions? 
MR. BROOKS: Yes. 
BY MR. BROOKS: 

Q Mr. Speicher, isn't it a fact that a number of 
Hirsch partners were permitted to withdraw their money 
in the same transaction by which Messrs. Kohns, Hirsch 
and Mundheim elected to keep their money in? 

A: Yes, but that was 16 days later. That's true. 

MR. BROOKS: Thank you, sir. 

THE COURT: Mr. Hyde? 

MR. HYDE: I have no questions, your Honor. 

THE COURT: Thank you very much, Mri. Speicher. 

(Witness excused) 

THE COURT: All right, call your next witness. 

MR. CAMHY: Mr. Hirsch please. 

THE COURT: I am of the opinion that except for 
matters which relate to Mr. Hirech very personally that the 
matters that have been exposed here with regard to the 


investigation and things of that kind, that I don't think 
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we are going to need any further testimony on. 

MR. CAMHY: I understand, your Honor. 

THE COURT: I think we do need to know and have 
in the record something about Mr. Hirsch and his knowledge 


and skills. 


HOWARD Cc. HIRSCH, called as a witness, having 
been duly sworn, testified as follows: 
DIRECT EXAMINATIQY 


BY MR. CAMHY: 


Q Mr. Hirsch, how old are you now? 


A I am 79 -- I am 78 and a half. Over 78 and a half 
THE COURT: Can you hear that? 
MR. BROOKS: Not too well, your Honor. 
MR. HYDE: I think if Mr. Camhy stood over here, 
the witness is directing his remarks to Mr. Camhy. 
THE CQURT: Maybe if you stood back it would 
be helpful, it would force Mr. Hirsch to put some strain 
on his vocal cords. 


THE WITNESS: yes, sir, I will speak louder, your 


THE COURT: Ail right. 
Mr.Hirsch, how old are you? 


Iwas 78 . on the 10th of September of this year, 
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it founded? 


A In1911. Although my father was a member of the 


stock exchange before that. 


Q Did you remain in Hirsch Lillienthal or 
Successor companies after you went to it -- what year did 
you say? 

A Yes, until its dissolution, 

Q I have forgotten the year that you said that you 
went in. 

A March, 1920, 

Q What we your duties at Hirsch Lillienthal over 
those years? 

A Well, in the first two years gOing through 
practically every department in the firm. Subsequently, 
in 1922, I became a member of the New york Stock Exchange. 
I also became a member of the American Stock Exchange, 

I don‘t remember when, but successively either as a member 
Or on various committees of other exchanges or in their 
formation. 

Q When did you become the head of the firm? 

Upon the death of my father in 1938. 

Q At what point did yow have Mr. Kohns as your 

assistant? 


A That's rather difficult to state. Progressively 
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I stiould say in the last five or ten years before dis- 


solution he occupied more and more important positions, 
or dominant positions. 

Q In 1968 and 1969 approximately how many branches 
did the firm have? 

A I can't remember. I think it was 16. 

Q Approximately how many people were on its payroll 
including registered representatives? 

A I think something like 600. 

Q Did the various departments have administrative 
personnel over them? 

A yes. 

Q Did you involve yourself in the internal and 
day to day affairs of the various departments? 

A For mahy years, yes, 

Q I am talking about 1967, '68, and '69, 

A I involved myself almost more in the foreign, 
in their foreign business than in any other. I was a member 
of numerous organizations, committees. 

Q By that time you were certainly, were you not, 
familiar with the meaning of phrases like fails, fails to 
receive, fails to deliver? 

A Yes, 


And the requirement of segregation of securities? 
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And securities count differences? 
Yes, 
Long differe:.es and short differences? 
A Yes. 
Q ‘ 34 knew about things like capital 
computation? tule 325 capital computation? 


A I relied on others to carry them out. 


Q Yes, but you knew the inherent principles of | 


didn't you? 

A I knew they were required, yes, but I never 
attempted to do it myself, 

Q And yc: knew about 1,000 ratio and 1,500 ratio 
and 2,000 ratio and the implications of those numbers, 

did you not? 

A Certainly. 

Q And you knet, that differences could have an impact 
on ratio depending on how they were computed, isn't that 
r’ght? 

A Yea. 

Q Now I ask you, Mr, Hirsch, whether yo. were ever 
shown or knew of a capital computation for duPoint made by 
Haskins & Sells as at a previous audit date which showed 


a ratio in excess of 3,000 for duPont, 
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No, not before the merger or sale, 


Q I ask you whether you knew before the merger 


about a 6.8 million dollar Capital deficiency in duPont 


for 325 purposes as at the audit date, 
A No. 
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Q I ask you whether you knew about an additional 
deficiency asserted by the New York Stock Exchange 
personnel of approximately $8.1 million over and ahove 
the $6.8 million before the merger. 

A No. 

Q answer is no? 

A 

Q And I further ask you whether you had ever 
heard that the ratio of duPont had been computed by stock 
exchange personnel as at the audit date in the 70, 

- 76,000 range. 
No. 


Would all of those facts have had an impact 


Yes. 

Were you nade aware during the period 
immediately prior to the merger by Mr. Gariboldi or Mr. 
Norman about a negative feeling on their part about the 
merger because of securities differences? 

A I wouldn't Say a negative feeling, if may 
answer that way. Yes, I was aware of a negative 
feeling. 

9) And dia you niiunthe ieee elect to proceed 


with the transaction anyway? 
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